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PETmONS FOR REVIEW OF DECISIONS OF THE 
. BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 


PRELIMINARY STATEMENT 

* 

All the cases referred to in the caption above have been con¬ 
solidated for the purposes of this brief by order of this Court 
entered May 3, 1948. 

JURISDICTIONAL STATEMENT 


These are proceedings to review decisions of the Board of 
Tax Appeals for the District of Columbia holding that each 
respondent was a savings bank for the purpose of taxation in 
the District and that therefore certain additional gross earn¬ 
ings taxes assessed against each respondent for the fiscal year 
ended June 30, 1945, were erroneous and should be refunded 
(App. 26, 44, 240, 297, 343, 381, 440). 

The taxes in controversy were assessed against each of the 
respondents on October 17, 1946 (App. 5, 43, 239, 297, 342, 
381, 438). 

The respondents paid the taxes under protest in writing 
and appealed to the Boarc^of Tax Appeals for the District of 
Columbia on the respective dates indicated below: 


TO BOARD 
12/ 5/46 (App. 5) 



RESPONDENT DATE TAX PAID 

\ ' . 

•* 

Bank of Commerce and Savings 

11/15/46 


Security Savings and Commercial 


-Vw 

. Bank 

11/ 7/46 

is. • 

The City Bank of Washington 

11/ 6/46 

'• - 

McLachlen Banking Corporation 

11/13/46 

Sg- 1 

Anacostia National Bank 

11/ 8/46 


Industrial Bank of Washington, Inc. 

11/22/46 


The Citizens’ Bank of Washington • 

11/12/46 


12/ 9/46 
12 / 9/iQ 
12/19/46 
1/13/47 
1/14/47 
1/15/47 


(App. 43) 
(App. 239) 
(App. 297) 
(App. 343) 
(App. 381) 
(App. 439) 



w *.■.. • 


The decision of the Board of Tax Appeals in each case was 
entered December 22, 1947 (App. 26, 44, 240, 297, 343, 381, 
440).; 

A petition for review by this Court in each case was filed 
January 20, 1948 (Tr.—9834, p. 28; 9835, p. 31; 9836, p. 31; 
9837, p. 32; 9838, p. 33; 9839, p. 29; 9840, p. 32). 

The time for filing the transcript of record in each case was 
extended to April 19, 1948, by order of the Board of Tax Ap¬ 
peals entered February 18,1948 (Tr.—9834, p. 160; 9835, p. 
380; 9836, p. 182; 9837, p. 214; 9838, p. 160; 9839, p. 160; 
9840, p. 297). 

^ i 

This Court has jurisdiction over these cases under the pro¬ 
visions of Sections 3 and 4, Title IX of the District of Colum¬ 
bia Revenue Act of 1937, as added by the Act of May 16, 
1938 (52 Stat. 371, ch.. 223; Sections 47-2403 and 47-2404, 
D. C. Code, 1940 ed.), as amended. 


GENERAL STATEMENT OF THE CASES 


The controversy in each case is the same. The question is 
whether each respondent, under the laws of the District of 
Columbia, was, during the fiscal year ended June 30, 1945, an 
“incorporated bank” whose gross earnings were subject to tax 
at the rate of 6% without deduction of interest paid to savings 
depositors or was an “incorporated savings bank” whose gross 
earnings less interest paid to savings depositors was subject 
to tax at the rate of 4%. 

Some time prior to August 1, 1945, the Board of Personal 
Tax Appraisers of the District of Columbia sent to each 
respondent a form for return of its gross earnings for the pur¬ 
pose of taxation. The forms so sent were those prescribed 
by the Board of Personal Tax Appraisers for the purpose of 
reporting gross earnings subject to tax under the provisions of 
paragraph 7, Section 6 of the Act of July 1, 1902, as amended 
(Section 47-1703-, D. C. Code 1940), infra. Each respondent 
executed such form showing the amount of its gross earnings 
and the interest paid on savings deposits for the year ended 





on September 1,1944, the 
authorities assessed taxes against each respondent 
in the respective amounts indicated below: 


Each respondent paid the amount of tax so assessed (App. 
4, 41, 238, 295, 341, 379, 438). 

In assessing said taxes against respondents, the Board of 
Personal Tax Appraisers treated each of them as if it were an 
“incorporated savings bank” subject to tax under the provi¬ 
sions of paragraph 7, Section 6 of the Act of July 1, 1902, as 
amended (Section 47-1703, D. C. Code 1940), infra. (App. 
41, 238, 295, 341, 379, 438). 

In the case of Hamilton National Bank v. District of Co¬ 
lumbia, 81 U. S. App. D. C. 200, 156 F. 2d 843, decided by this 
Honorable Court on June 28, 1946, a decision of the Board of 
Tax Appeals for the District of Columbia, holding that the 
Hamilton National Bank was subject to taxation as'such at the 
rate of 6% of its gross earnings without deduction therefrom 
of amounts paid as interest to savings depositors, was re¬ 
versed and remanded, with instructions to cancel the assess¬ 
or that year (1945) “unless the tax assessor, upon a re¬ 
examination of the entire subject of taxing banks” under the 
applicable statutes “removes the discriminations presently 
existing”. 

Thereafter, and subsequent to the decision of this Court in 
the case of Hamilton National Bank v. District of Columbia, 
the Board of Personal Tax Appraisers made a reexam- 


AMOUNT ASSESSED 

$7,174.44 (App. 4) 
11,909.08 (App. 41) 
6,654.66 (App. 238) 
6,49458 (App. 295) 
3560.06 (App. 341) 
1,69152 (App. 379) 
. 21,07754 (App. 438) 


NAME OF BANK 

Bank of Commerce and Savings 
Security Savings and Commercial Bank 
The City Bank of Washington 
' McLachlcn Banking Corporation 
Anacostia National Bank 
Industrial Bank of Washington, Inc. 

The Citizens’ Bank of Washington 



ination * of the entire subject of the taxation of banks in the 
District pursuant to the adjnonition set forth in the opinion 
in that case (App. 4). 

In undertaking such reexamination, the Board of Personal 
Tax Appraisers delegated to an examiner employed in the 
Personal Tax Division of the office of the Assessor of the Dis¬ 
trict of Columbia-the duty of investigating banks in the Dis¬ 
trict of Columbia (Tr. 9835, p. 203). The examiner secured 
from the Treasury Department a photostat copy of a docu¬ 
ment prepared by the Comptroller of the Currency which 
shows the evolution and the historical record of many banks 
in the District (App. 183, 184; Tr. 9835, p. 203, et seq.). 

From copies of the official annual reports submitted by the 
Comptroller of the Currency to Congress, the examiner pre¬ 
pared documents showing: 


1. Conditions of all national banks in the District 

which furnished reports to the Comptroller for the 
period 1900 to 1904 and from 1943 to 1945 (App. 
185-199); " ' \ 

2. Conditions of trust companies in the District for 
the years 1900 to 1905 and 1943 to 1945 (App. 201- 
205); 

3. Conditions of banks other than national banks 
and trust companies, for the years 1903 and 1942 to 
1945 (App. 207-215). 

✓ 

From newspapers of the period, the examiner prepared copies 
of published statements of the condition,of certain banks in 
the District as of certain dates between 1901 and 1904 (App. 
217-219; Tr. 9835, p. 211). 

The Assessor of the District of Columbia had correspondence 
with the Comptroller of the Currency concerning the question 
of taxation of banks in the District. The substance of that 
correspondence was the same as the correspondence between 


1 The question of the taxation of banks in the District had been inquired into 
several times previously (App. 16). 



the Board of Tax Appeals and the Comptroller concerning the 
same matter (App. 6; Tr. 9835, p. 194). 

The Board of Personal Tax Appraisers held a meeting on 
September 30, 1946. Present at that meeting were the As¬ 
sessor of the District of Columbia and two of the three mem¬ 
bers of the Board of Personal Tax Appraisers. Concerning 
that meeting the following minute entry was made: 


“This meeting of the Board was called for the pur¬ 
pose of considering the question of taxability of in¬ 
corporated savings banks in the District of Colum¬ 
bia in view of the decision rendered by the United 
States. Court of Appeals for the District of Columbia 
on June 28, 1946, in the case of Hamilton National 
Bank, petitioner, versus District of Columbia, re¬ 
spondent, No. 9192. The Assessor informed the 
Board that as a result of a re-examination of the en¬ 
tire subject of taxing banks in the District of Co¬ 
lumbia which he caused to be made under his super¬ 
vision and direction, he finds that there were, during 
the fiscal year 1945, no banks or trust companies in 
the District of Columbia which qualified as incor¬ 
porated savings banks within the meaning and intent 
of Section 47-1703 D. C. Code 1940. 

“The Board of Personal Tax Appraisers, having 
made a re-examination of the matter herein referred 
to, concurred in the opinion of the Assessor and there¬ 
fore the Board decided that it will assess taxes under 
Section 47-1701 D. C. Code 1940 for the fiscal years 
1945, 1946, and 1947, against each and every bank 
in the District of Columbia which was not assessed 
under said Section 47-1701 for those.fiscal years. 

‘ 4 The meeting was then adjourned. ’ ’ (Appl 174, 
175). 


The third member of the Board of Personal Tax Appraisers 
was absent from the meeting aforesaid but he subsequently 
stated in a footnote to the minute entry as follows: - 


“I, James L. Martin, having been absent from the 

* meeting held by the Board on September 30, 1946, 
and being thoroughly familiar with the re-examina¬ 
tion of the entire subject of taxing banks in the Dis¬ 
trict of Columbia, do hereby concur in the above ac¬ 
tion of the Board/’ (App. 175). 

On October 17, 1946, and pursuant to the action of the As 
sessor and the Board of Personal Tax Appraisers on Septem¬ 
ber 30, 1946, the Board of Personal Tax Appraisers rejected 
the returns which, as was hereinbefore stated, had, been filed 
by respondents (App. 4, 175). 

As the Board of Tax Appeals subsequently found the Board 
of Personal Tax Appraisers, in making its examination, 

“* * * looked into the operations of the seven 
banks involved in its determination of October 17, ; 

1946, and it found that they were doing a general 
banking business in addition to handling savings 
business. It was the opinion of the Board that the 
predominant feature of the banks was that of a 
general banking business rather than a savings- 
bank business, and the conclusion of the Board 
was based upon all of the facts before it, with 
respect to the actual operation of the bank. 
They examined the entire subject from 1902 
until the present time, but particularly with ref¬ 
erence to the fiscal year 1945 and the years immedi¬ 
ately preceding that year. As to most of these banks, 
but not all of them, the demand deposits exceeded the 
savings deposits. The action of the Board was not 
confined to the exact relationship between the time 
deposits and savings deposits. It was the character 
of the business done by the banks, the various ramifi¬ 
cations o^business performed by the banks.” (App. 

5) . ; 

After having on October 17, 1946, rejected the returns filed 
by respondents as aforesaid, the assessing_authorities on that 
same date made an additional assessment against each of the 


respondents for the fiscal year 1945 as “other incorporated 
banks”, taxable under the provisions of paragraph 5, Section 6 
of the Act of July 1,1902, as amended, infra, at the rate of 6% 
of gross earnings without any deduction for interest paid sav¬ 
ings depositors in the amounts indicated below: 


NAME OF BANK 

Bank of Commerce and Savings 
Security Savings and Commercial Bank 
The City Bank of Washington 
McLachlen Banking Corporation 
Anacostia National Bank 
Industrial Bank of Washington, Inc. 
The Citizens’ Bank of Washington 


AMOUNT OF ADDITIONAL TAX 


$4,776.67 
7376.78 
9,48355 
, 5,177.62 
3333.67 
1337.48 
13,051.60 


(App. 5) 
(App. 43) 
(App. 239) 
(App. 297) 
(App. 343) 
(App. 381) 
(App. 439) 


s 

It is pertinent to note here that the Anacostia National Bank 
was not a national bank during the tax period involved in 
these proceedings (App. 340). 

The several respondents paid the additional taxes assessed 
under protest in writing and appealed such assessments to the 
Board of Tax Appeals for the District of Columbia on the- 
respective dates listed in the jurisdictional statement, supra. 
In its petition each respondent contended (1) that it was an 
incorporated savings bank within the meaning of paragraph 7, 
Section 6 of the Act of July 1,1902, as amended, infra, and (2) 
that' the assessing authorities were without legal authority 
to make the additional assessments hereinbefore mentioned 
(App. 22, 23). 

On December 22, 1947, the Board of Tax Appeals con¬ 
cluded as matters of law (1) that each respondent was 
a “savings bank” within the meaning of the aforesaid 
Act of July 1, 1902, as amended by the Act of April 28, 
1904, infra, and (2) that the tax appealed from was errone¬ 
ously assessed and should be refunded (App^21). Accord¬ 
ingly, on that same .day, December 22, 1947, the Board 
entered its decision in each case canceling the assessment of 
the additional tax assessed against each respondent and 
stated that each respondent was entitled to a refund of such 
additional tax paid (App. 26, 44, 240, 297, 343, 381, 440). 
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porated”, but was changed in 1911 to “Bank of Commerce and 
Savings, Incorporated”. Its objects and purposes, according 
to its certificate of incorporation, were to conduct a savings 
and general banking business in the District and in such other 
places as the Board of Directors may determine, and to do 
all things necessary and incident to the carrying on of such 
business (App. 2). 

Since it commenced to engage in the banking business in 
the District, respondent has received deposits in both demand 
(checking) and savings accounts. Its checking accounts do 
not bear interest, while its savings accounts do (App. 2). 

On December 31, 1943, respondent had 3,697 accounts sub¬ 
ject to check or withdrawal upon demand and the total amount 
on deposit in such accounts on that date was $5,439,945. This 
was exclusive of “war-loan” accounts ($1,161,925). On that 
same date respondent had 4,953 savings accounts in which the 
total amount on deposit as of that date was $2,750,400. The 
savings accounts on that date comprised 31.8% of the total 
amount on deposit in both checking and savings accounts, ex¬ 
clusive of the “war-loan’ 7 accounts (App. 2; Tr. 137). 

On December 31, 1944, respondent had 4,028 accounts sub¬ 
ject to check or withdrawal upon demand and the total amount 
on deposit in such accounts on that date was $6,226,084. This 
was exclusive of “war-loan” accounts ($3,344,235). On that 
same date respondent had 4,946 savings accounts in which the 
total amount on deposit as of that date was $3,415,950. The 
savings accounts on that date comprised 33.9% of the total 
amount on deposit in both checking and savings accounts, ex¬ 
clusive of the “war-loan” accounts (App. 2; Tr. 137). 

~ 'For each of the first three years of its operation (1907-1909, 
inclusive), the total amount on deposit in respondent’s demand 
deposits exceeded the total amount on deposit in its savings 
or time accounts. For each of the next twenty-five years of 
its operation (1910-1934, inclusive), the total amount on de¬ 
posit in its savings accounts exceeded the total amount on de¬ 
posit in its demand accounts, thiring each year of its opera- 



tion from 1935 through 1946, inclusive, the total amount of 
respondent’s demand deposits exceeded the total amount of its 
savings deposits. 2 During the five-year period from 1942 
through 1946, both inclusive, the total amount on deposit in 
the bank in savings accounts was for each year a little more 
than half as great as the total amount on deposit in demand 
or checking accounts. During each year of the ten-year period 
from 1937 through 1946, both inclusive, the number of savings 
accounts exceeded the number of commercial or demand ac¬ 
counts (Tr. 137). 

In addition to the above mentioned deposits, and aside from 
certain demand deposits resulting from the sale of Government 
bonds, which latter deposits are not deemed pertinent to the 
questions involved in this case (App. 2, 3), respondent also 
had money on deposit in accounts designated by it as “per¬ 
sonal-loan accounts”. These accounts resulted from the system 
by which borrowers repaid loans in equal monthly installments. 
Each monthly installment was not credited to the borrower’s 
obligation but was treated as a deposit, except that they did 
not bear interest and could be used only for liquidation of 
the loan at maturity (-App. 2, 3). < 

During the calendar years ending December 31, 1943, and 
December 31, 1944, respondent had income in the form of dis¬ 
count and interest, demand loan interest, real estate loan in¬ 
terest, personal loan interest, tax-free bond interest, taxable 
bond interest, miscellaneous corpofate bond interest, commis¬ 
sions, exchange, collection and service charges, late charges, 
rental from safe deposit boxes, and rental from portions of 
its bank building (Tr. 144). 

The Board of Tax Appeals found that: 


2 Respondent has issued no certificates of time deposits since 1933. (Tr. l37). 


“From and after September 8, 1941, petitioner 
was subject to a ruling of the Comptroller of the 
Currency, which limited the amount of loans that 
might be made on the security of real estate, to an 
amount in aggregate sums not exceeding the amount 


of its capital stock paid in and unimpaired, plus the 
amount of it? unimpaired surplus fund, or in excess of 
60% of the amount of its time and savings deposits, 
whichever was greater. During the fiscal years 1944 
and 1945, the real-estate loans made by petitioner 
were in excess of its capital and surplus, (including 
undivided profits and reserves), and the ratio of its 
real-estate loans to its time and savings deposits 
•ranged from 25% to 31.2%. During the fiscal year 
""ended June 30. 1944, its income from real-estate 
loans was 19% of its gross earnings.” (App. 3). 

Prior to the year 1930., respondent paid 3% interest on sav¬ 
ings accounts (App. 31), while during the fiscal year ended 
June 30, 1944, respondent allowed interest on deposits of $100 
at the rate of 1% up to $1000 and y 2 % on amounts in excess 
of $1000. The amount of interest paid by petitioner on sav¬ 
ings deposits during that pejiod was $19,824.33, which was 
9.9*4% of its gross earnings (App. 3). 

Thomas J. Groom, President of respondent, has been en¬ 
gaged in the banking business in the District of Columbia 
since 1922, and connected with respondent since 1930 (App. 
28, 30). On cross-examination, the following definition of a 
“savings bank” from Webster’s Universal Dictionary of 1937 
was read to Mr. Groom: 

“ ‘Savings bank, a bank paying entire or special at¬ 
tention to savings accounts. Formerly such banks 
were established for the purpose of encouraging thrift 
among the poor, but at present savings banks are car¬ 
ried on the same as any other line of business, often 
as a department of a general bank or trust company. 

A savings account differs from an ordinary bank ac¬ 
count in that it commonly draws interest and is not 
subject to check, and that small deposits are encour¬ 
aged.’ ” 

and he was asked whether he would say that that definition 
was a “correct definition of a savings bank”. Mr. Groom 


stated in answer to that" question that it "sounds correct”. 
(App. 30, 31). 

✓ 

(B) Statement of the case with respect to those matters relating 
exclusively to Hie Security Savings and Commercial Bank, 
Respondent in No. 9835. 

Respondent is, and since 1913 has been, a corporation or¬ 
ganized under the laws of the state of West Virginia, engaged 
in the operation of a bank in the District of Columbia. Its ob¬ 
jects and purposes, according to its certificate of incorporation, 
were to carry on the business of banking by discounting pro¬ 
missory notes, negotiating drafts, bills of exchange, and other 
evidences of indebtedness; to loan money on personal and real 
property or other security; to buy, sell and exchange bank 
notes, bullion and coin; to receive (issue?) deposits subject 
to check or otherwise; to receive time certificates of deposit; 
to allow interest on deposits; to buy, hold and sell stocks, 
bonds, notes, loans and other evidences of indebtedness; to 
receive upon deposit for safe keeping property of every des¬ 
cription; and to buy and hold real and personal property for 
the purpose of carrying on such business, and to mortgage and 
sell the same (App. 39, 40). During the fiscal years ended June 
30,1939,1940, 1941, 1942, 1943 x and 1944, respondent received 
deposits in both demand (checking) and savings accounts. Its 
checking accounts did not bear interest, while its savings ac¬ 
counts did (App. 40). On June 30, 1944, respondent had 
7,494 demand deposits and the total amount on deposit in such 
accounts vras $12,555,508.08. On that same date respondent 
had 12,7S2 time deposits and the total amount on deposit in 
such accounts was $4,780,734.72, which was 27.5% of the 
total amount on deposit exclusive of "war-loan accounts”. Oh 
June 30, 1939, the total amount which was on deposit with 
respondent in time deposits represented 45.5% of the total 
amount on deposit exclusive of "war-loan accounts”. The 
ratio of the amount on deposit with respondent in time de¬ 
posits to the total amount on deposit, exclusive of "war-loan 




In 1933 respondent paid 3% interest on its savings de¬ 
posits, which was subsequently reduced to 2% App. 77). 
During the fiscal year ended June 30,1944, respondent allowed 
interest at the rate of 1% on savings deposits in excess of $200 
It allowed no interest on amounts of deposits less than $200. 
The amount of interest paid by respondent on savings deposits 
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accounts” decreased each year, with one exception (the year 
ended June 30, 1945), until by June 30, 1946, such ratio was 
only 27.2% (App. 40, 166). 

In addition to the above-mentioned deposits, respondent 
had deposits resulting from the sale of Government bonds, 
which latter deposits are not deemed pertinent to the questions 
involved in this case (App.-40). 

Respondent’s investments were made on real estate mort¬ 
gages, collateral loans, commercial loans, and Government 
bond investments. It also received compensation for services 
rendered to customers in lieu of maintaining balances com¬ 
monly known as service charges. (App. 40, 41). The Board 
of Tax Appeals found that: 


“From and after September 8, 1941, petitioner 
was subject to a ruling of the Comptroller of the 
Currency, which limited the amount of loans that 
might be made on the security of real estate, to an 
amount in aggregate sums not exceeding the amount , 
of its capital stock paid in and unimpaired, plus the 
amount of its unimpaired surplus fund, or in excess 
of 60% of the amount of its time and savings de¬ 
posits, whichever was greater. During the period from 
the effective date of that ruling until June 30,-1944, 
the real estate loans made by petitioner were in excess 
of its capital and surplus, (including undivided profits 
and reserves), and the ratio of its real estate loans 
to its time deposits ranged from 49.4% to 66.6%. 
During the fiscal year ended June 30,1944, its income 
from real estate loans was 36.9% of its gross earn¬ 
ings.”. (App. 41). / 
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amount on deposit with respondents in all accounts, exclusive 
of “War-Loan” accounts, decreased from 57.1% in 1939 to 
31.4% in 1945. In each of the years 1940 through 1945 with 
the exception of 1945 when there was a slight increase in such 
ratio, there was a decrease in the ratio from that for the 
preceding year (App. 236). 

In addition to the foregoing deposits, respondent also had 
money on deposit in so-called “Personal-Loan Accounts”. 
Those accounts arose out of transactions with a certain class 
of borrowers under a plan by which borrowers contracted with 
petitioner to repay their loans in equal monthly installments. 
Upon the payments being made, they were not used to curtail 
the borrowers’ obligations, but were deposited in an account 
which bore no interest and which could be used only for liqui¬ 
dation of the borrowers’ obligations at ipaturity of the loan. 
(App. 236, 237). 

In addition to the foregoing deposits, respondent also had 
deposits arising from the sale of Government bonds. Those 
were demand deposits withdrawn by the Government from 
time to time. They are not considered to be significant in 
connection with the, questions herein under consideration, as 
they were of a temporary nature, incident to the Government 
financing for national defense and war (App. 237). 

Respondent’s investments were made in real estate mort¬ 
gages, collateral loans, commercial loans, personal loans, “F. 
H. A. loans”, and Government bonds. (App. 237). 

During the period July 1, 1943-June 30, 1944 respondent 
had earnings in the form of interest on “F. H. A. loans” per¬ 
sonal loans, demand loans, real estate loans, and other securi¬ 
ties, exchange, discount and interest, rentals from real estate, 
commissions, safe deposit rentals, fees for collection on pro¬ 
missory notes, service charges on checking accounts, for re¬ 
turned checks, for checks subsequently paid, and for making 
personal loans, for redemption of U. S. Savings bonds, and 
money order fees and interest from U. S. Government securi¬ 
ties and Federal Reserve Bank stock (App. 283). 
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The Board of Tax Appeals found that: i 

. • - •.•: 

“From and after September 8, 1941, petitioner 
was subject to a ruling of the Comptroller of the 
_ Currency, which limited the amount of loans that 
might be made on the security of real estate, to an 
amount in aggregate sums not exceeding the amount 
of its capital stock paid in and unimpaired, plus the 
amount of its unimpaired surplus fund, or in excess 
of 60% of the amount of its time and savings de¬ 
posits, whichever was greater. During the period 
from the effective date of that ruling until June 30, 

1944, the real estate loans made by petitioner were 
in excess of its capital and surplus, (including undi¬ 
vided profits and reserves), and the ratio of its real- 
estate loans to its savings deposits ranged from 30.3 * 

to 34.6%. During the fiscal year ended June 30,1944, 
its income from real-estate loans was 27% of its gross 
earnings.” (App. 237). ' . 


During the fiscal year ended June 30,1944 respondent allowed 
interest at the rate of 1% per annum on savings deposits in 
excess of 8100 until December 1, 1944, and thereafter 1% per 
annum on the amount between $100 and $1,000, and 1 / 4% per 
annum on the amount in excess of $1,000. It allowed no interjest 
on amounts of less than $100 in savings deposits. The amount ^ 
of interest paid by petitioner on savings deposits during that 
period was $47,148.20, which was 12.4% of its gross earnings 
(App. 237, 238). 


(D) Statement of the case with respect to those matters relating 
exclusively to the McLachlen Banking Corporation, Respon¬ 
dent in No. 9837. 

, i 

: * 

Respondent is, and since 1891 has been a corporation or¬ 
ganized under the laws of the Commonwealth of Virginia. Its 
name was originally McLachlen & Batchelder. In 1907 its 
name was changed to “McLachlen Blanking Corporation” 





(App. 293). In 1891 the primary bus 
was real estate and loans. At that t 


















In addition to the deposits mentioned above, respondent t 
also had deposits arising from the sale of United States Gov¬ 
ernment bonds. Those were demand deposits which were 
withdrawn by the Government from time to time. They are 
not considered to be significant in connection with the ques¬ 
tions herein under consideration, as they were of a temporary 
nature, incident to the Government financing for national 
defense and war. (App. 294). 

During the years 1943, 1944 and 1945 respondent received 
income in the form of interest on money loaned, interest on 
United States and other bonds, dividends, compensation for 
services, service charges on checking accounts, service charges 
on returned checks, service charges on paid checks, special ser¬ 
vice charges, service charges for the redemption of United 

States war bonds, fees for F. H. A. collection and service 

■ 

charges for F. H. A. loans, fees or commissions for collection 
and exchange of promissory notes, made payable to others, 
commissions on the sale of real property, commissions for sell¬ 
ing insurance policies, including policies on the life of the in¬ 
sured, commissions for acting as agent for the rental of real 
property owned by others, rentals from safe-deposit boxes, and 
rent from the bank for use of the building wherein the banking 
activities were conducted (App. 294, 327, 328, 329). 

The Board of Tax Appeals found that: 

A 

; ’ * 

“From and after September 8, 1941, petitioner j ■ • 

was subject to a ruling of the Comptroller of the v 

Currency, w’hich limited the amount of loans that 
might be made on the security of real estate, to an 
amount in aggregate sums not exceeding the amount 
of its capital stock paid in and unimpaired, plus the 
amount of its unimpaired surplus fund, or in excess 
of 60% of the amount of its time and savings 
deposits, whichever was greater. During 1943, 

1944 and 1945, the real-estate loans made by peti¬ 
tioner were in excess of its capital and surplus, (in- I 
eluding undivided profits and reserves), and the ratio ! 
of its real-estate loans to its savings deposits ranged 





from 17% to 42%.. During the fiscal year ended 
June 30, 1944, its income from real-estate loans was 
39% of its gross earnings.’* (App. 294, 295). 

During the fiscal year ended June 30, 1944, respondent paid 
interest on savings deposits as follows: 

On deposits not maintaining a balance of $100 for an entire 
calendar quarter, 0%; on deposits maintaining a balance of 
$100 or more during an entire calendar quarter, 1% per annum 
on the amounts of deposits between $100 and $2500; and *4% 
per annum on the amounts of deposits in excess of $2500 (App. 
320, 321). 

(£) Statement of the case with respect to those matters relating 
exclusively to the Anacostia. National Bank-of Washington, 
Respondent in No. 9838. 

Anacostia Bank was during the fiscal years 1944 and 1945, 
and since 1910 had been, a corporation organized under the 
laws of the state of West Virginia. During the fiscal years 
aforementioned and for a number of years prior thereto, it 
was engaged in the operation of a bank in the District. Its 
objects and purposes, according to its certificate of incorpora¬ 
tion, were to carry on the business of banking by discounting 
promissory notes, negotiating drafts, bills of exchange and 
other evidence of indebtedness, receiving deposits, buying and 
selling exchange, bank notes, bullion or coin, loaning money on 
personal or other security and the purchase of such bonds or 
stocks of other corporations as may be deemed proper by its 
board of directors (App. 339, 340). 

In 1946, the corporation was dissolved, and respondent, 
Anacostia National Bank of Washington, succeeded to its 
assets and liabilities. (App. 340). 

During the years 1910 to 1945, inclusive, the Anacostia 
Bank, hereinafter referred to as “the Bank”, received demand 
deposits subject to check and not bearing interest, as well as 


savings, deposits bearing interest and not subject to check 
-{App. 340). . n 

During each fiscal year from June 30, 1910, through June 30, 
1946, the total number of savings accounts which the Bank 
had exceeded the total number of commercial accounts which 
it had. During each fiscal year from' 1910 through the fiscal 
year ended June 30, 1942, the ratio of the total amount on 
deposit with the Bank in savings accounts to the total amount 
on deposit in both savings and commercial deposits was more 
than 50%. Such ratio reached its highest percentage on 
June 30, 1921, when it was 76.6%. With one exception, viz., 
June 30, 1945, on December 31 and on June 30 of each of the 
next succeeding fiscal years ended June 30, 1943, 1944, and 
1946, the ratio of the amount on deposit with the Bank in 
savings accounts to the total amount on deposit with re¬ 
spondent in both savings and commercial accounts was less 
than 50%. On June 30, 1945, such ratio was 51%. On June 
30, 1943, such ratio was 46.3% (App. 340, 361). 

In addition to the deposits set forth above, the Bank also 
had deposits arising from the sale of United States Govern¬ 
ment bonds. These were demand deposits and were with¬ 
drawn by the Government from time to time. They are not 
considered to be significant in connection with the questions 
herein under consideration, as they were of a temporary na¬ 
ture, incident to the Government financing for national de¬ 
fense and war (App. 340). 

During the fiscal year ended June 30, 1944, the Bank had 
income in the form of interest on loans secured by deeds of 
trust on real estate, by collateral loans and also interest from 
unsecured loans. It also received dividends on Government 
and corporate bonds, and income in the form of service charges 
on checking accounts, fees for the collection of utility bills 
and charges for cashing Government bonds, rentals from safe- 
deposit boxes and income from the sale of travelers’ checks and 
cashiers’ checks (App. 340, 341, 363). j 

The Board of Tax Appeals found that: 




“From and after September 8, 1941, the Bank was 
subject to a ruling of the Comptroller of the Cur¬ 
rency, which limited the amount of loans that might 
be made on the security of real estate, to an amount 
in aggregate sums not exceeding the amount of its 
capital stock paid in and unimpaired, plus the 
amount of its unimpaired surplus fund, or in ecxess 
of 60% of the amount of its time and savings de¬ 
posits, whichever was greater. During 1943,1944 and 
1945, 'the real-estate loans made by the Bank were 
in excess of its capital and surplus, (including un¬ 
divided profits and reserves), and the ratio of its 
real-estate loans to its savings deposits ranged from 
29.9% to 45.9%. During the fiscal year ended June 
30, 1944, its income from real-estate loans was 51.4% 
of its gross earnings.’’ (App. 341). 


During the fiscal year ended June 30, 1944, the Bank al¬ 
lowed interest at the rate of 1% on savings deposits between 
$50 and $2500, and 1 / 4% on the amount on deposit in savings 
accounts in excess of $2500. It allowed no interest on savings 
accounts where the amount on deposit was less than $50. The 
amount of interest paid by the Bank on savings deposits dur¬ 
ing the fiscal year was $21,727.08, which was 18.3% of its gross 
earnings (App. 341). 

(F) Statement of the case with respect to those matters relating 
exclusively to the Industrial Bank of Washington, Inc, 
Respondent in No. 9839. 

Respondent is a corporation organized under the laws of 
the District of Columbia. During the fiscal years ended June 
30, 1944, and 1945, and for a number of years prior thereto, it 
was engaged in the operation of a bank in the District. Ac¬ 
cording to its certificate of incorporation its purposes were to 
receive deposits of money and to conduct a banking business 
(App. 378). 

During the fiscal years hereinbefore mentioned, respondent 
received demand deposits subject to check and not bearing 


interest, savings accounts bearing interest and not subject to 
check, and Christmas savings accounts bearing no interest. 
On June 30, 1944, it had 8,504 savings accounts, 4,800 Christ¬ 
mas savings accounts (App. 378,379), and 4,000 checking ac¬ 
counts (App. 412). During each fiscal year ended June 30, 
from 1937 through 1947 the ratio of the amount on deposit 
with respondent in time deposits to total deposits, exclusive of 
“war-loan” accounts, was greater than 50%. For the fiscal 
years ended June 30, 1935 and 1936 the amount on deposit 
with respondent in demand accounts was greater than 50% 
of the total amount on deposit with respondent, exclusive of 
“war-loan” accounts (App. 378, 413). 

In addition to the deposits set forth above, respondent also 
had deposits arising from the sale of United States Govern¬ 
ment bonds. These were demand deposits and were withdrawn 
from time to time. They are not considered to be significant 
in connection with the questions here involved, as they were 
of a temporary nature, incident to the Government financing 
for national defense and war (App. 378). 

During the fiscal year ended June 30, 1944, respondent re¬ 
ceived income in the form of interest on bonds, interest on 
promissory notes, losses recovered, rental from building, rental 
from safe-deposit boxes, monthly service charges on check¬ 
ing accounts, service charges on Christmas savings account, 
service charges for insufficient funds and miscellaneous 
service charges, and other miscellaneous earnings (App. 
378, 411, 412). 

The Board of Tax Appeals found that: 

“From and after September 8, 1941, petitioner 
was subject to a ruling of the Comptroller of the 
Currency, which limited the amount of loans that 
might be made on the security of real estate, to an 
amount in aggregate sums not exceeding the amount 
of its capital stock paid in and unimpaired, plus the 
. amount of its unimpaired surplus fund, or in excess 
of 60% of the amount of its time and savings de¬ 
posits, whichever was greater. During the fiscal years 


1944 and 1945, the real-estate loans made by peti¬ 
tioner were in excess of its capital and surplus, (in¬ 
cluding undivided profits and reserves), and the ratio_ 
of its real-estate loans to its time and savings deposits ~ 
ranged from 21.6% to 26.2%. During' the fiscal year 
ended June 30,1944, its income from real-estate loans 
was 35.5% of its gross earnings.” (App. 378, 379). 

During the fiscal year ended June 30, 1944, respondent al¬ 
lowed interest at the rate of 1%% on savings deposits where 
the amount on deposit was between $50 and $1,000, 1% on 
the amounts between $1,000 and $10,000, and *4% on the 
amounts in excess of $10,000 3 (App. 379, 410). 

On June 30, 1944, respondent had $679,604.72 out on loan, 
of which amount $447,613.54 was secured by deeds of trust on 
real property. It also had $175,111.30 out on loans secured by 
collateral security and $10,020.25 on loans secured by 
chattel deeds of trust or mortgages on automobiles (App. 
412.) 

(G) Statement of the case with respect to those matters relating 
exclusively to the Citizens Bank of Washington, Respondent 
in No. 9840. 

Respondent is, and since 1925 has been, a corporation or¬ 
ganized under the laws of the District of Columbia, engaged 
in the operation of a bank in the District. Its name was ori¬ 
ginally “The Morris Plan Bank of Washington”. In 1946 its 
name was changed to “The Citizens Bank of Washington”. 
Its objects and purposes, according to its certificate of incor¬ 
poration, were to promote and encourage frugality and sav¬ 
ings ; to do a general savings business, and in furtherance of 
said business, to receive deposits; to lend money; to aid the 
general public by extending it financial assistance upon a sound 
and conservative business basis, and for pecuniary gain and 
profit to its stockholders, and to do any and all things incident 


3 The Board found that respondent paid 1% on amounts between $1,000 and 
$10,000 and on amounts in excess of $2,500 (App. 379, 410). This is ob¬ 
viously an error. 




to those purposes and authorized by law. In February, 1947, 
its stockholders adopted a resolution to place it in voluntary 
liquidation \App. 436). At the time of the hearing of this 
case in the Board of Tax Appeals, the business of respondent 
was being carried on by the Union Trust Company (App. 
453). 

Since its incorporation, respondent has received demand de¬ 
posits subject to check and not bearing interest, and savings 
accounts not subject to check and bearing interest. On June 
30, 1943, there were on deposit with respondent 25,364 check¬ 
ing or demand accounts and 9,259 savings accounts. On that 
same date, respondent also had 8,906 deposit accounts which it 
designated as ‘‘assigned savings accounts” (App. 436, 4fi9). 
These latter accounts arose out of transactions with a cer¬ 
tain class of borrowers under a plan whereby borrowers 
contracted with respondent to repay their loans in equal 
monthly installments. Upon each installment being paid, 
they were not credited to the borrower’s obligation, but 
were treated like deposits, except that they did not bear 
interest. * They were assigned to respondent and could be 
used only for liquidation of the borrower’s obligation at 
maturity of the loan (App. 437). On June 30, 1944, there 
w*ere on deposit with respondent 26,563 checking or de¬ 
mand accounts, 9,602 savings accounts and 8,276 of the so- 
called “assigned savings accounts” (App. 436, 469). 

The BoarcUof Tax Appeals stated as a finding of fact that 
“The following table shows the total deposits with the bank, 
exclusive of war loan accounts, and the proportion thereof 
which were savings deposits on June 30 of the years therein 
enumerated: 


1940 

$2,597,946 

61.7% 

1941 

3.880,848 

■ 55.7% 

1942 

4,411,205 

55.0% 

1943 

6,307,774- 

45.9% 

1944 

7,721,558 

48.9% 

1945 

10,572,074 

(App. 436). 

50.9% 



However, the above amounts are exclusive of the so-called 
“assigned savings accounts” as well as the “war-loan accounts” 
(App. 436, 467). 

The Board of Tax Appeals foynd that respondent “actively 
solicited and advertised for savings accounts” and that “It 
spent about $30,000 per year for advertising, about one-half 
for savings accounts.” (App. 437). Respondent also solicited 
loans. It was said that in every letter soliciting loans it was 
* the policy of the bank to ask the person solicited to open a 
savings account in the bank (App. 445). Respondent also 
solicited both loans and savings accounts by means of the 
radio. In billboard advertising it solicited only savings ac¬ 
counts (App. 445). Respondent also had solicitors out con¬ 
tacting people and selling compacts and wallets for $2 each. 
It is said that the people who bought the compacts or wallets 
“were supposed to come in and open a savings account and 
save systematically $36 over a period of a year,” and that “if 
they did that at the end of the year they would have about $2 
refunded.” (App. 441, 442). 

In addition to the deposits hereinbefore mentioned, respond¬ 
ent had deposits arising from the sale of Government bonds. 
Those were demand deposits and were withdrawn by the Gov¬ 
ernment from time to time. They are not considered to be 
significant in connection with the questions here involved, as 
they were of a temporary nature, incident to the Government 
financing for national defense and war (App. 437). 

During each of the years from 1940 to 1946, both inclusive, 
respondent had income in the form of interest and discount on 
loans, interest on United States Government securities, service 
charges on deposit accounts, other service charges, commis¬ 
sions, etc., and other current earnings (App. 437, 470). 

The Board of Tax Appeals found that during the fiscal year 
ended June 30, 1944, respondent allowed interest on deposits 
of not more than $2,500 at the rate of l 1 / 4%, and at the rate 
of 1% on amounts over $2,500, and that the amount of in¬ 
terest paid by respondent on savings deposits during that 
period was $41,877.67, which was 7.3% of its gross earnings 



(App. 437, 438). Prior to October 31,1933, respondent bad 
paid interest on savings deposits at a rate in excess of 3% 
per annum, compounded semi-annually. Between* that date 
and June 28,1934, the rate of interest paid by respondent on 
savings accounts appears to have been 3% per annum. On 
June 28, 1934, the Executive Committee approved a resolu¬ 
tion reducing the rate of interest paid on savings accounts 
as follows: 

/ i 

“On accounts in existence on June 30, 1934 the maxi¬ 
mum rate of interest shall be 2 1 />°/o per annum. 

“On new accounts opened after June 30, 1934, the j 
maximum rate of interest shall be 2 1 /^°/o on accounts 
showing a balance of $5,000 or less. 

“On accounts showing a balance of more than $5,000 
and less than $10,000, 2 1 />% per annum on $5,000 ! 
and 2 % per annum on the remainder. 

“On accounts showing a balance of more than $10,000, j 
2 1 />Jc per annum on the first $5,000, 2% per annum 
on the second $5,000 and P/ 2 % per annum on the 
remainder. 

“On July 9, 1936 a resolution was approved at a regular 
meeting of the Board of Directors regarding payment of in¬ 
terest as follows: 

i 

“Beginning March 1, 1937, and thereafter the maxi¬ 
mum rate of interest on accounts that show a balance 
of $2,500 or less—2% per annum shall be paid. 

“On accounts that show a balance in excess of $2,- i 
500—2% per annum on $2,500 and 1% on the re¬ 
mainder shall be paid. 

“On October 8, 1942 at a regular meeting of the Board of 
Directors the interest rate on savings was reduced from 2% 
to iy 2 % on accounts up to $2,500 and 1% over $2,500, effec¬ 
tive November 1,1942.” (App. 471, 472). i 

The Board of Tax Appeals also found that: 



“From and after September 8, 1941, petitioner 
was subject to a ruling of the Comptroller of the 
Currency, which limited the amount of loans that 
might be made on the security of real estate, to an 
amount in aggregate sums not exceeding the amount 
of its capital stock paid in and unimpaired, plus 
the amount of its unimpaired surplus fund, or in 
excess of 60% of the amount of its time and sav¬ 
ings deposits, whichever was greater. During the 
fiscal years 1944 and 1945, the real-estate loans 
made by petitioner were not in excess of its capital 
and surplus.’’ (App. 437). 



v 


STATUTE INVOLVED 


Section 6, paragraph 5 of the Act of July 1, 1902, 32 
Stat. 619, ch. 1352, amended by Title IV of the Act of July 
26, 1939, 53 Stat. 1107, ch. 367, Section 47-1701, D. C. Code 
1940 (hereinafter referred to as “par. 5”), provides that: 


“PAR. 5. Each national bank as the trustee 
for its stockholders, through its president or cash¬ 
ier, and all other incorporated hanks and trust 
companies in the District of Columbia, through 
their presidents or cashiers,' and all gas, electric 
lighting, and telephone companies, through their 
proper officers, shall make affidavit to the board of 
personal-tax appraisers on or before the 1st day 
of August each year as to the amount of its or 
their gross earnings or gross receipts, as the case 
may be, for the preceding year ending the 30th day 
of June, and each national bank and all other in¬ 
corporated banks and trust companies respectively 
shall pay to the collector of taxes of the District 
of Columbia per annum 6 per centum on such gross 
earnings and each gas company, electric lighting 
company, and telephone company shall pay to the 
collector of taxes of the District of Columbia per 
annum 4 per centum on such gross receipts, from 
the sale of public utility commodities and services 


within the District of Columbia. And in addition 
thereto the real estate owned by each national or 
other incorporated bank, and each trust, gas, elec¬ 
tric-lighting, and telephone company in the District 
of Columbia shall be taxed as other real estate in 
said District: Provided , That street-railroad com¬ 
panies shall pay 3 per centum per annum on their i 
gross receipts and other taxes as provided by ex¬ 
isting law, and insurance companies shall continue 
to pay the 2 per centum on premium receipts as 
provided by existing law. Each gas, electric-light- 1 
ing, telephone and street railroad company shall 
pay, in addition to the tax herein mentioned, the 
corporate income tax imposed by title II of the Dis¬ 
trict of Columbia Revenue Act of 1939, and the 
personal property tax on merchandise stock in 
trade. So much of the Act approved October 1, l 
1890, entitled ‘An Act to provide for the incorpora- , 
tion of trust, loan, mortgage, and certain other cor¬ 
porations within the District of Columbia’ as is in¬ 
consistent with the provisions of this section is : 
hereby repealed.” (italics supplied). i 

“(b) This section shall not apply to gross earn¬ 
ings or gross receipts for any fiscal year ending 
the 30th day of June prior to the fiscal year end¬ 
ing June 30, 1940. Taxes shall be levied and col- 1 
lected for the fiscal years preceding the fiscal year 
ending June 30, 1940, under said paragraph 5 of j 
section 6 of said Act of July 1,1902, as if this title 
had not been enacted.” 

Section 6, paragraph 7 of the Act of July 1, 1902, 32 
Stat. 619, ch. 1352, as amended by the Act of April '28, 
1904, 33 Stat. 564, ch. 1815, Section 47-1703, D. C. Code 
1940 (the second paragraph of which is hereinafter re¬ 
ferred to as “par. 7”), provides that: 

“PAR. 7. Savings banks having no capital stock 
and paying interest to their depositors shall, 
through their president or cashier, make affidavit 
to the board of personal-tax appraisers on or be- 



fore the first day of August in each year as to 
the amount of their surplus and undivided profits, 
and shall pay to the collector of taxes of the Dis¬ 
trict of Columbia a sum equal to one and one-half 
per centum on the amount of their surplus and un¬ 
divided profits on the thirtieth day of June pre¬ 
ceding. 

“That hereafter, beginning with the fiscal year 
commencing July first, nineteen hundred and four, 
incorporated savings banks paying interest to their 
depositors shall, through their president or cash¬ 
ier, make report under oath to the board of per¬ 
sonal tax appraisers on or before the first day of 
August in each year as to the amount of their gross 
earrings, less the amount paid as interest to their 
depositors for .the preceding year ending June 
thirtieth, and shall pay thereon to the collector of 
taxes of the District of Columbia four per cen¬ 
tum per annum.’’ (italics supplied; this second 
paragraph of par. 7 was added bv the Act of April 
28, 1904). 


STATEMENT OF POINTS 

The Board of Tax Appeals erred in determining that 
respondents were “incorporated savings banks” during 
the tax year involved within the meaning of par. 7, supra , 
and in cancelling the additional assessments made against 
respondents for that year under the provisions of par. 5, 
supra. 

Respondents were not “incorporated savings banks” for 
the tax year involved within the meaning of said par. 7, 
supra; they were, during that year, “other incorporated 
banks” within the meaning of, and therefore subject to 
tax under, the provisions of said par. 5, supra. 

SUMMARY OF ARGUMENT 

\ 

During the tax year involved, and for some years prior 
thereto, each respondent was engaged in a general com- 


mercial banking business and was not engaged in the busi¬ 
ness of a savings bank. This being so, each respondent was 
subject to tax upon its gross earnings at the rate of 6% 
without any deduction of interest paid to savings deposi¬ 
tors. Each respondent was, therefore, not subject to tax 
under the provisions of par. 7, supra, at the rate of 4% of its 
gross earnings less the amount of interest paid its savings 
depositors. 

In reaching its decisions in these cases, the Board ap¬ 
pears to have been greatly persuaded by the administra¬ 
tive interpretation of the statute involved. But that ad¬ 
ministrative' interpretation was questioned from time to 
time by the very same administrative officials who mad6 it 
and was finally changed. Under such circumstances, the 
administrative interpretation or construction of the statute 
should not have been controlling. 

The administrative construction or interpretation of a 
tax statute is entitled to weight only when the same is in 
compliance with the statute. If an administrative interpre¬ 
tation is not consonant with the statute, it is erroneous 
and the courts will not and should not perpetuate the 
error. 

The mere fact that at the time of the passage of par. 7, 
supra, there were in the District of Columbia no banks 
which answer the traditional conception of a savings bank 
does not in and of itself preclude the possibility that Con¬ 
gress might have been legislating preferential tax treat¬ 
ment for banks which might fit that description. Cf. A. C. 
Investment Ass’n v. Helvering, infra . 

Where governmental officials charged by law- with ad¬ 
ministering statutes undertake to correct a previous admin¬ 
istrative error, courts and other judicial or quasi-judicial 
tribunals should not frustrate the corrective action. And 
that principle is particularly applicable to the cases at bar, 
where the assessments in question were made by adminis¬ 
trative officials in compliance with the mandate of this 
Court. 



ARGUMENT 


L Respondents were not “incorporated savings banks” during 

the tax year involved. 

In Hamilton National Bank v. District of Columbia, 81 
U. S. App. D. C. 200, 156 F. 2d 843, which involved the 
District of Columbia tax liability of a national bank, this 
Honorable Court commenced its opinion by saying: 

“Petitioner is a national bank doing business in 
the District of Columbia. There are in the District 
other national banks and also banks incorporated 
under various state laws. Some of these banks, 
both national and state, have savings departments 
and pay interest to savings depositors. These 
same banks do a general commercial banking busi¬ 
ness.’ * 

With one exception (The Citizens’ Bank of Washing¬ 
ton), each of the respondents in the case at bar 
was incorporated under state laws. The Citizens’ Bank 
of Washington was incorporated under the laws of 
this District. The seven respondents comprised all of the 
non-national banks in the District during the tax year in¬ 
volved. Respondents; together with the national banks and 
trust companies, were the only corporations authorized by 
the Comptroller of the Currency to engage in the business 
of banks and trust companies. Of necessity, therefore, 
respondents are the banks to which this Court referred 
in the above quoted portion of its opinion in the Hamilton 
case as doing “a general commercial banking business”. 

In the Hamilton case, the Bank contended, inter alia, 
that the difference in treatment accorded by the taxing au¬ 
thorities to national banks and state banks under par. 5 
and par. 7 was “an illegal discrimination which voids the 
tax upon” it (81 U. S. App. D. C. 202). As we understand 
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the opinion in the Hamilton case, this Court, in discussing 
such contention of the taxpayer, found, in substance, as fol¬ 
lows : 


1. The classification of banks for tax purposes under par. 
5 or par. 7 rested upon reasonable 'differentials and was, 
therefore, valid. 

2. The simple ascertainment of whether a bank has a 
national charter or state charter is not a proper method 
of determining whether the bank is or is not an incorpo¬ 
rated savings bank subject to tax under par. 7. 

3. National banks and state banks in the District of Co¬ 
lumbia do general commercial banking businesses and none 
is engaged exclusively in receiving and investing savings 
deposits. 

4. All banks, state and national, are under the regulatory 
control of the Comptroller of the Currency. 

5. The rates of interest paid by both national and state 
banks are “pretty much uniform”. 

6. The evidence upon the hearing of the Hamilton case 
was that so far as commercial and savings accounts are 
concerned the business is identical and that so far as sav¬ 
ings deposits are concerned, there is no difference between 
the national banks and the state banks; and 

7. In view of the last mentioned fact, the administrative 
classification of state banks as savings banks, and national 
banks as not savings banks, was improper. 

The Court then held that the assessment against the 
Hamilton National Bank should be cancelled unless “upon a 
reexamination of the entire subject of taxing banks” under 
par. 5 and par. 7 the taxing authorities removed “the dis¬ 
criminations presently existing, in which latter event the 
validity” of the “further proposals” of the taxing author¬ 
ities might be considered (81 U. S. App. D. C. 204, 205). 

Subsequent to the decision of this Court in the Hamilton 
case the Board of Personal Tax Appraisers made a re- 
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examination of the entire subject of the taxation of banks 
in the District pursuant to the admonition of this Court in 
the opinion in that case. After such reexamination, the 
taxing authorities of the District concluded that there were, 
“during the fiscal year 1945, no banks or trust companies 
in the District of Columbia which qualified as incorporated 
savings banks within the meaning and intent” of par. 7 
(App. 175) and, accordingly, assessed additional taxes 
against each of the respondents under the provisions of 
par. 5 (App. 175). These additional assessments are the 
“further proposals” of the taxing authorities which were 
made in their attempt to remove the discriminations which 
this Court found existed during the tax year involved in 
the Hamilton case (1945). 

The Board of Tax Appeals was of opinion that in using 
the expression “discriminations presently existing”, this 
Court had reference to. the methods used in arriving at the 
classification of banks for tax purposes, rather than the 
assessments themselves. While the Board was of the 
opinion that the action of the assessing authorities in mak¬ 
ing the reexamination aforementioned did not “fall within 
the condemnation” of this Court’s ruling, 4 and served to 
remove the discrimination in the taxation of banks in the 
District, it nevertheless held that the additional assess¬ 
ments against these respondents vrere invalid because it 
found that each of the respondents was an incorporated 
savings bank subject to tax under par. 7. It appears, there¬ 
fore, that the only question before this Court on these ap¬ 
peals is whether this latter conclusion of the Board was 
correct. 

The question as to whether any particular bank is an in¬ 
corporated savings bank must be determined “by viewing 
what -was actually done.” 3 


4 See App. 101 in Hamilton National Bank v. District of Columbia, No. 9S33 
in this Court. 

5 A. C. Investment Ass'n v. Helvering, 62 App. D. C. 339. 343. 6S F. 2d 3S6. 

quoting JTezss v. Steamy 265 U. S. 242, 254, 44 S. Ct. 490. 492, 6S L. Ed. 1001, 
33 A.L.R. 520. - . 
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As was hereinbefore mentioned, this Court has already 
observed that respondents do a general commercial banking 
business. The records in these cases fully support that 
conclusion. j 

Under its charter or certificate of incorporation each of 
the respondents was authorized to engage in a general bank¬ 
ing business, and that, petitioner submits, is exactly what 
each did. 

There is no better way to ascertain what was actually 
done by each respondent than to examine its sources of in¬ 
come. Although the evidence in .this respect is set forth 
in the statement of the case contained in this brief, for the 
convenience of the Court the sources of income of each re¬ 
spondent are set forth below in tabular form: 


Name of Bank 

Bank of Commerce and Savings 


The Security Savings and Commer¬ 
cial Bank 

/ 


The City Bank of Washington 


Sources of Income 

Discount 

Demand loan interest 

Real estate loan interest 

Personal loan interest 

Tax-free bond interest 

Taxable bond interest 

Corporate bond interest 

Commissions j 

Exchange 

Collection charges 

Service charges 

Late Charges 

Rental of safe deposit boxes 
Rental of portions of its bank building 

i 

Interest on real estate loans 
Interest on collateral loans 
Interest on commercial loans 
Government bond interest and divi¬ 
dends 

Service charges 

Interest on “F.H.A. loans” 

Interest on personal loans 
Interest on demand loans 
Interest on real estate loans and other 
securities 
Exchange 
Discount 

Rental of real estate 
Commissions 


Name of Bank Sources of Income 

Rental Of safe deposit boxes 
Collection charges 

Service charges on checking accounts 
Redemption of U. S. savings bonds 
Money order fees ' 

Interest on U. S. Government securi¬ 
ties _ 

Interest or dividends on Federal Re¬ 
serve Bank stock 

McLachlen Banking Corporation Interest on money loaned 

„ Interest on United States and other 

bonds 

Dividends 

Compensation for services 
Service charges on checking accounts 
Service charges on returned checks 
Service charges on paid checks 
Special service charges 
Service charges for the redemption of 
United States war bonds . 

Fees and service charges on “FJB.A. 
loans’' 

Fees or commissions for collection and 
exchange of promissory notes 
Commissions on the sale of real prop¬ 
erty 

Commissions for selling insurance pol¬ 
icies, including life insurance policies 
Commissions for acting as agent for 
the rental of real pioperty owned by 
others 

Rental of safe deposit boxes 
Rent from a building 

Anaeostia Bank of Washington Interest on loans secured by deeds of 

0 trust on real estate 

•Interest on collateral loans 
Interest from unsecured loans 
Dividends on Government bonds 
Dividends on corporate bonds 
Service charges on checking accounts 
Fees for the collection of utility bills 
Charges for cashing Government bonds 
Rental of safe deposit boxes 
Sale of travellers’ checks and cash¬ 
iers’ checks 

Industrial Bank of Washington, Inc. Interest on bonds 

■ * ' Interest on promissory notes 

Losses recovered 
Rental of building 
Rental of safe deposit boxes 
Service charges on checking accounts 
Service charges on Christmas savings 
accounts 



Name of Bank 


The mere fact that a national bank has savings ac¬ 
counts or a savings department does not, in and of itself, 
make the bank a “savings bank” within the technical 
sense of those words, Hernandez v. First National Bank 
of Omaha, 125 Neb. 199, &49 N. W. 592, and the same rea¬ 
soning would be applicable to banks organized under state 
laws. But the test of whether any or all of the respond¬ 
ents should be classified, for tax purposes, as “incorporated 
savings banks”, as this Court held in the Hamilton case, 
“should have some relation to savings deposits”. The 
relation of savings deposits to other deposits of respond¬ 
ents is set forth in detail in the statement of the case con¬ 
tained in this brief and in the Board’s findings. However, 
for the convenience of this Court, the facts pertaining to 
such relationship are set forth below in tabular form: 


It is quite obvious, from the foregoing tabulation, that 
each respondent was engaged in a general commercial bank¬ 
ing business, for, as the Supreme Court of Illinois has said: 

“• • * The ordinary and usual powers exer¬ 
cised by banks in doing general banking business 
are to loan money, to discount notes, receive depos¬ 
its, and deal in commercial exchange. They possess 
other powers, some of which are specifically con¬ 
ferred by statute, but these are the usual powers 
exercised in doing a general banking business. 

* • • ” Knass v. Madison & Kedzie State Bank, 

354 Ill. 554,188 N. E. 836, 840. 


The Citizens’ Bank of Washington 


Sources of Income 

Miscellaneous sen'ice charges 
Miscellaneous earnings 

Interest on loans 
Discount on loans 

Interest on United States Government 
securities 

Service charges on deposit accounts 
Other service charges 
Commissions 

Other current earnings ! - 
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It will be observed from the foregoing table that only 
two of the seven respondent banks had savings deposits in 
an amount in excess of 50% of the total amount on de¬ 
posit (exclusive of “War-Loan” accounts), and in those 
two instances the ratio was only slightly in excess of 50%. 

In the opinion in the Hamilton case, this Court stated 
that “The Comptroller of the Currency under whose su¬ 
pervision all these banks operate, may have important in¬ 
terests in the subject or views which may be valuable.” In 
that connection, both the Board of Tax Appeals and the 
Assessor wrote the Comptroller with a view to getting his 
views in the matter, but were unsuccessful, the Comp¬ 
troller taking the position that the banks themselves would 
present the matter to the Board of Tax Appeals (App. 6; 
Tr. 9835, pp. 193, 194). However, the Comptroller has, in- 
ferentially at least, indicated his views in several of his 
annual reports. In his report dated December 6,1909, page 
70, the Comptroller stated: i 

“No increase has taken place in the number of 
Trust Companies, 5 being in operation, and there 
are 12 institutions entitled ‘Savings Banks’, all 
of which, with one exception, are conducting com¬ 
mercial as well as savings bank business. Eleven 
of these institutions are operating under charter 
obtained from adjoining States, -only one having 
been organized under District laws as a savings 
bank, but without the power of a bank of discount.” 
(App. 128). 

and in his report dated January 5, 1937, Page 120, the 
Comptroller stated as follows: 

“The Cooperation of the Board of Governors 
of the Federal Reserve System, the Federal De- i 
posit Insurance Corporation, and the Banking 


Departments of Alaska, the insular possessions, 
and the several States of the Union make it pos¬ 
sible for the Comptroller, as the law required, to 
present statistics in this report relating to active 
banks other than the national banking associations. 
In the statement following and in other statements 
of the report, figures showing assets and liabili¬ 
ties of loan and trust companies and stock savings 
banks are combined with figures for State com¬ 
mercial banks. 

“Upon the assumption that differences in their 
names indicated pronounced differences in the na¬ 
ture of their business activities, the assets and lia¬ 
bilities of the institutions named have been shown 
separately in previous annual reports. In former 
times material differences may have existed. In 
these days, however, many loan and trust com¬ 
panies and most stock savings banks receive de¬ 
posits subject to check and make loans in much 
the same manner and upon much the same security 
that State commercial banks do. In some States 
commercial banks without the word ‘Trust’ in 
their titles exercise trust powers. It is well known, 
of course, that practically all State commercial 
banks pay interest upon time deposits or operate 
savings departments. The result is that although 
trust companies and savings banks in some States 
may enjoy corporate powers that .enable them, 
should they desire, to limit their activities to fields 
that cannot be invaded by State commercial banks, 
they do not generally do so. Instead, such institu¬ 
tions for the most part have broadened their ac¬ 
tivities to include general banking and, moreover, 
have seen their own fields encroached upon by State 
banks organized primarily to do a commercial 
banking business. It is because of the foregoing 
considerations that figures for loan and trust com¬ 
panies, stock savings banks, and State commer¬ 
cial banks are being combined in this report. 
“Although the foregoing remarks to some extent 
may apply to private banks and to mutual savings 


banks, figures showing the assets and liabilities of 
such institutions will be reported separately as 
heretofore.” (App. 128) 

And again, in his report dated January 3, 1940, page 31, 
he said that: 

i 

“Federal Law requires the Comptroller of the 
Currency to assemble and publish in the annual 
report figures with respect to the assets and liabi-' 
lities of all State banks. Of these 64 were private 
banks; 552, mutual savings banks; and 9321, com¬ 
mercial banks. In the latter group are included 
trust companies and stock savings banks. In years 
previous to 1936 separate figures were given for 
these two groups. However, in recent years it has 
become clear that there is little to distinguish com¬ 
mercial banks, trust companies, and stock-savings 
banks. Most banks in the latter two groups engage 
in commercial activities and many State commer¬ 
cial banks exercise trust pow T ers.” (App. 130) 

From the foregoing it is quite apparent that the Comp¬ 
troller is, and has been for some time, of the opinion that 
stock savings banks organized under State Laws, conduct 
commercial as well as savings bank businesses. So much, 
then, for the views of the Comptroller. 

A-C Investment Ass y n. v. Helvering, supra, did not, of 
course, involve the statute here under consideration. There 
the question was whether the taxpayer was a “mutual sav^ 
ings bank” and, as such, exempt from Federal income taxa¬ 
tion. But we believe that the definition of “savings banks” 
given by this Court in that case, with a certain modifica¬ 
tion hereinafter discussed, is the generally accepted defini¬ 
tion of “savings'banks” for all purposes. 

In the A-C Investment Ass’n. case, supra, after referring 
to Huntington v. Savings Bank, 96 U. S. 388, 24 L. Ed. 777; 
Mercantile Nat. Bank v. New York, 121 U. S. 138, 7 S. Ct. 



826, 30 L. Ed. 895; Bank for Savings v. Collector, 3 Wall. 
(70 U. S.) 495,18 L. Ed. 207 and Oulton v. German Savings 
& Loan Soc ., 17 Wall. (84 U. S.) 109, 21 L. Ed. 618, this 
Court, speaking of the decisions of the Supreme Court in 
the latter two cases, said (62 App. D. C. 342) that: 

“The effect of these two decisions, in our view, 
is an authoritative finding that organizations, 
whether incorporated or not, and by whatever name 
called, formed to receive deposits and lend the 
same for the benefit of its depositors with an ob¬ 
ligation to repay the amount deposited when de¬ 
manded, whether by check or by surrender of a 
passbook, and doing no other banking business and 
having no capital stock, are nevertheless banks 
within the meaning and intent of the taxing laws 
as of that time, and, in cases where the deposits are 
„ loaned or invested for the sole benefit of the 
parties making the deposits without profit or com¬ 
pensation to the association or to anybody else, are 
savings banks entitled to the benefits of the exemp¬ 
tion.” 6 

It is* clear from both the definition given by this Court in 
the A-Cinvestment Ass’n. case and from the very wording 
of the second paragraph of Par. 7 that an organization may 
be a “savings bank” within the meaning of Par. 7 whether 
it is incorporated or not. 

It seems certain also that the words “other incorporated 
banks” as used in Par. 5 must include and embrace incor¬ 
porated banks other than national banks and trust com¬ 
panies and exclude “incorporated savings banks”. 

e For other definitions of, and information concerning, “savings banks” see 
National Bank of Redemption v. City of 'Boston, 125 U. *5. 60, S S. Ct. 772, 
776, 31 L. ed.6S9; Barrett v. Bloomfield Sav. Inst., 54 A. 543, 64 N. J. Eq. 
425. quoting from. Hannon v. Williams, 34 N. J. Eq. 255. 3S Am. Rep. 378; 
In re Wilkins Will, 226 X. Y. S. 415, 425, 131 Misc. 1SS; Johnson v. Ward, 2 Ill. 
App. 261; Fifth Ward Savings Bank v. First National Bank, 48 N. J. L. (19 
Vroom) 513. 524, 7 A. 31S. 324; Money & Banking, Doicric (1936), Ch. XXIII, 
p. 392; Our Modern Banking and Monetary System, Thomas (1942). Ch. IV, 


There are said to be two general types of “savings bank”, 
viz., “mutual” and “stock”. 7 All the revenue acts involved 
in the A-C Investment case, supra, as this Court observed, 
made “the exemption apply to ‘mutual savings banks not 
having a capital stock represented by shares ’ ’ \ The defini¬ 
tion of “savings banks” in that case forecloses the 
inclusion therein of any organizations other than those 
“formed to receive deposits and lend the same for the bene¬ 
fit of its depositors * * * and doing no other banking busi¬ 
ness and having no capital stock”. Thus, that definition 
would seem to embrace only “mutual savings banks not 
having a capital stock represented by shares, ’ ’ and not pay¬ 
ing dividends thereon to the holders thereof. 

In both the first and second paragraphs of Sec. 6, Par. 7 
of the Act of July 1, 1902, 32 Stat. 619, supra, the words 
“savings banks” and the phrase “paying interest to their 
depositors” appear. However, in the first paragraph the 
phrase “having no capital stock” appears, but no such 
phrase is used in the second paragraph. The omission of 
those words in the amendment of 1904 indicates an inten¬ 
tion on the part of Congress to include “stock savings 
banks” 8 as well as “mutual savings banks”. 

One thing, however, is clear. The words ‘ ‘ savings banks ’ ’ 
appear in both the first and second paragraphs of Section 
6, par. 7 of the Act of July 1,1902, supra, under which banks 
which fit into ^the classification of “savings banks” were 
granted preferential tax treatment. Another thing is cer¬ 
tain, and that is that none of these respondents is a “sav¬ 
ings bank” in the sense that it receives money for deposit 
and lends the same out at interest and engages in “no other 
banking business”, since, as was hereinbefore show, each 

7 Money and Banking, Holdsu'orth (5th Ed. 1938), Ch. XVII, Sec. 220, p. 
349; The Savings Bank and Its Practical Work, Kniffen (4ih Ed. 1928), Ch. 
III. p. 26; Banking Theory and Practice, Harr and Harris (1930), Ch. 
XXXIII. p. 499; Money and Banking, Peterson, Cawthome & Lohman (Mc¬ 
Millan Co., 1941), Ch..XVII, pp. 404-425. 

8 The fact that a bona fide savings banks, incorporated as such, subsequently 
is authorized to and does issue shares of capital stock does not change its 
character as a “savings bank”. State v. Savings Bank oj St. Paul, 87 Mina. 
473, 92 N. W. 403. See also Kcyser v. Hitz, 2 Mackey (D.C.) 473. 



respondent was engaged in a general commercial banking 
business. Each respondent was one of the “ other ^incor¬ 
porated banks” within the meaning of, and therefore sub¬ 
ject to tax under, the provisions of par. 5, supra. 

If this Court were to affirm the decisions of the Board of 
Tax Appeals in these cases it would be tantamount to hold¬ 
ing that there were no “discriminations presently existing” 
against the Hamilton National Bank for the tax year in¬ 
volved in that case. This must be so, since affirmance of the 
decisions in these cases would establish that these respond¬ 
ents were properly taxed, as they originally were, under 
the provisions of par. 7, and since, as petitioner insists, 
this Court has already decided the Hamilton National Bank 
was correctly assessed under the provisions of par. 5. 9 
But, as was hereinbefore said, this Court has already found 
that discriminations against the Hamilton National Bank 
for the tax year involved in that case did exist. Petitioner 
submits that such discriminations could have existed only 
by reason of the fact that these respondents, being engaged 
in a general commercial banking business, were not “in¬ 
corporated savings banks” within the meaning of par. 7, 
supra , and therefore it was discrimination against the 
Hamilton National Bank to tax these respondents under 
the provisions of par. 7, supra. In view of the foregoing, 
it is submitted that the Board of Tax Appeals was correct 
in affirming the assessment against the Hamilton National 
Bank but was in error in canceling the additional assess¬ 
ment made against each respondent under the provisions 
of par. 5, supra. 

EL The prior administrative interpretation of the statute should 
not control the decisions in these cases. 

The Board of Tax Appeals was apparently greatly per¬ 
suaded in reaching the conclusion that respondents were 

9 See pp. 1S-27. Brief for Respondent in Hamilton National Bank oj Wash¬ 
ington v. District . oj Columbia, No. 9S33 in this Court. 



“incorporated savings banks” by the administrative inter¬ 
pretation placed upon the statute, as evidenced by the fol- 
loing quoted portions of its opinion: 

“The banks which had savings deposits at the 
time of the passage of the Act of 1904 were taxed 
in accordance with its terms, notwithstanding they j 
also engaged in commercial banking, from the time 
of the passage of that Act until they discontinued 
their operations, and the petitioners, from the time 
of their organization, and after the passage of the 
Act until 1946, were likewise so taxed. 

“Consistent interpretation by the governmental 
agency/charged with the administration of the law 
is entitled to high respect and should not be disre¬ 
garded except for very strong reasons. Skidmore 
v. Swift, 323 U. S. 134, 139; Norwegian Nitrogen 
Products Company v. United States, 288 U. S. 294, 

315. 

It therefore seems, that the petitioning banks 
were within the purview of the second paragraph 
of the Code, Section 47-1703.” (App. 26) 

It would be futile for petitioner to deny the existence of 
that well established rule of statutory construction. How¬ 
ever, as in the case of other rules of statutory construction, 
there are many exceptions to the general rule. 

One of the most prominent exceptions to. that rule is that 
a contemporaneous construction is a rule of interpretation 
but it is not an absolute one and it does not preclude an in¬ 
quiry by the courts as to the original correctness of such 
construction. United States ex rel. Daly v. MacFarland, 
28 App. D. C. 552, 563; United States ex rel. Kreh v. Ing * 
ham, 38 App. D. C. 379, 381. It is also clear that an ad¬ 
ministrative construction of a statute, however long con¬ 
tinued, will be set aside when plainly erroneous. Payne v. 
Houghton, 22 App. D. C. 234, 249, affirmed (1904) sub nom. 
Houghton v. Payne, 194 U. S. 88, 48 L. Ed#88, 24 S. Ct. 590; 



United States v. Graham, 110 U. S. 219, 28 L. Ed. 126, 3 S. 
Ct. 582; Biddle v. Commissioner (CCA-2), 86 F. 2d 718; 
The Swift and Courtney and Beecher Co. v. United States, 
105 U. S. (15 Otto) 691, 26 L. Ed. 1108, 4 S. Ct. 244; United 
States v. Finnell, 185 U. S. 236, 244, 46 L. Ed. 890, 893, 22 
S. Ct. 633, 636. The foregoing invites an inquiry as to 
whether the prior administrative interpretation of the 
statute involved was correct or clearly erroneous. 

It will be observed that although Congress amended Sec¬ 
tion 6, par. 7, of the Act of July 1,1902, supra, by the addi¬ 
tion of a new paragraph which afforded preferential treat¬ 
ment to “incorporated savings banks” for tax purposes, it 
did not amend or repeal any portion of Section 6, par. 5 
of the same Act. In other words, both before and after 
the amendatory Act of April 28, 1904, national banks, trust 
companies, “and all other incorporated banks” were sub¬ 
ject to tax under the provisions of par. 5. The normal as¬ 
sumption is that where Congress amends only one section 
of a law, leaving another untouched, the two are designed 
to function as parts of an integrated whole, and each sec¬ 
tion should be given as full a play as possible. Markham 
v. Cabell, 326 U. S. 404, 90 L. Ed. 165, 66 S. Ct. 193. And 
this principle is particularly applicable with respect to par. 
5, supra, since the portion thereof which imposed tax on 
national banks, trust companies, “and all other incorpor¬ 
ated banks” was reenacted without change on July 26, 
1939. 10 

Reading par. 5 and par. 7 as parts of an integrated whole, 
we find that national banks and trust companies are specifi¬ 
cally designated for tax under par. 5 and savings banks 
having no capital stock and incorporated savings banks 
specifically designated for tax under par. 7. If there were 
no further specific designation of the types of banks to be 
taxed under paragraphs 5 and 7, it might be argued that 

banks which engage in a general commercial banking busi- 
_/ 

10 53 Stat. 1107 (Section 47-1701, D. C. Code 1940). 
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ness had escaped tax under both paragraphs. Bnt that is 
not the case, since Congress included among the types of 
banks subject to tax under par. 5, “all other incorporated 
banks.” The phrase “all other incorporated banks” of 
^certainty does not include “national banks”, “trust com¬ 
panies”, “savings banks having no capital stock” or “in¬ 
corporated savings banks”. The phrase, then, must include 
banks which engage in a general commercial banking busi¬ 
ness and which do not qualify for classification under any 
of the other four designated types of banks. Petitioner sub¬ 
mits that each respondent is one of the “other incorporated 
banks” subject to tax under par. 5, and that the Board was 
in error in not so holding. 

Elaborate argument will undoubtedly be presented in be¬ 
half of respondents to support the opinion of the Board of 
Tax Appeals that the purpose of the amendment of April 
28, 1904, was not to encourage the creation of “savings 
banks” of a quasi-benevolent character, but “rather the 
amelioration of the tax with respect to certain banks then 
existing” (App. 24). In that connection the Board stated 
as follows: ! 





“ * * • There seems to have~ been three such 
banks in the District at that time. None of them 
were purely savings banks. All of them did a com¬ 
mercial business i. e. they had demand deposits, 
and they rendered other services of commercial 
banks, although it does not appear that they ren¬ 
dered all the services rendered in 1944 and 1945 by 
petitioners. However, they by no means confined 
their deposit accounts to savings accounts. The 
ratio of savings deposits to total deposits ranged 
from 27.2% to 82.2%; those of the petitioning 
banks, in the fiscal years 1944 and 1945, ranged 
from 27.5% to 64%. * * * ” (App. 24, 25) 

In the last sentence of the above portion of the Board’s 
opinion, the inference is made that the ratios of savings 








not the amount on deposit evidenced by certificates of de¬ 
posit is included or excluded). All three of those banks 
had ratios of savings deposits to total deposits in excess of 
50% within the month preceding the passage of the amen¬ 
datory Act of April 28,1904. In contrast to those percent¬ 
ages we find from the table showing the ratios of respond¬ 
ents deposits (see page 38, supra) that on the dates in¬ 
dicated there were only two instances where such ratio of 
any respondent was in excess of 50%. Those two excep¬ 
tions were in the case of the Anacostia Bank on June 30, 
1945 (51.0%), and the Industrial Bank on June 30, 1944 
(53.9%). 

The general rule that a long continued, consistent ad¬ 
ministrative construction of a statute is entitled to great 
weight and will not be lightly disregarded by the courts 
does not appear to be applicable in the present situation. 
While the record discloses that these respondents had been 
assessed for some years under the provisions of par. 7, the 
question of which, if any, banks should be taxed under that 
paragraph arose from time to time (1922—App. 16, 17; 
1928—App. 17,18; 1942 (twice)—App. 18,19). The proper 
interpretation of the statute, therefore, was not free from 
doubt. 

There is a further reason why the action of the assessing 
authorities in making the additional assessments here in¬ 
volved should not be lightly cast aside. This Court, so 
petitioner contends, arrived at its conclusion of discrimina¬ 
tion against the Hamilton National Bank because of the 
impropriety of the original assessments made against these 
respondents. The assessing authorities removed that dis¬ 
crimination by the additional assessments here involved. 
Where, as here, there is a change of practice by administra¬ 
tive officials to conform to a judicial decision, that change, 
if not inconsistent with the statute, will be accepted as con¬ 
trolling. Sanford v. Connecticut, 308 U. S. 39, 84 L. Ed. 20, 
60 S. Ct. 51, rehearing denied 308 U. S. 637. 
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Is Nos. 9834, 9835, 9836, 9837, 9838, and 9839 
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The Security Savings and Commercial 
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The City Bank of Washington, 
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Industrial Bank of Washington, Inc., 
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QUESTIONS PRESENTED. 

Stated in briefest terms, the two basic questions pre¬ 
sented in these proceedings are: 

1. Whether respondents are “incorporated savings banks” 
within the meaning of the Act of April 28, 1904, now codi¬ 
fied as the second paragraph of Section 47-1703, D. C. 
Code (1940). 

2. Whether the taxing authority, having, in September, 
1944, assessed the respondents for the fiscal year 1945 under 
the Act of April 28,1904, as “incorporated savings banks”, 
had the power, in October, 1946, to assess them for the 
fiscal year 1945 under the Act of July 1, 1902, as “incor¬ 
porated banks.” 


No. 9834 

i 

No. 9835 
No. 9836 
No. 9837 
No. 9838 
No. 9839 
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STATUTES INVOLVED. 

The pertinent statutory provisions are set forth in the 
Appendix, pp. 84 and 85, infra. 

COUNTERSTATEMENT OF THE CASE. 

1. Legislative history of the Act of April 28, 1904, now 
codified as the second paragraph of Section 47-1703, D. C. 
Code (1940). The second paragraph of Section 47-1703, 
D. C. Code (1940) 1 is derived from a portion of the second 
section of the Act of April 28, 1904, 33 Stat. 563, Ch. 1815, 
Pub. Law 247, 58th Cong., 2d Sess. 2 This part of the 
second section of the Act of April 28, 1904 (which will be 
referred to hereinafter as the “Act of 1904”), has not 
been amended; consequently, the language of the second 
paragraph of Section 47-1703 is in all material respects 
the same as that of the original statutory language. 3 The 
Act of 1904 was amendatory 4 of the provisions of a rider 
to the District of Columbia Appropriation Act of 1902 5 
setting forth laws governing taxation in the District of 

i One of the vital questions in this case is the meaning of the phrase, “in¬ 
corporated savings banks,’’ which appears in the legislation that is now 
codified as the second paragraph of Section 47-1703, D. C. Code (1940). The 
meaning of that phrase can only be properly arrived at by a consideration 
of the legislative and administrative histories of the legislation in question. 
In turn, the legislative and administratve histories of the statute gain their 
proper content only when considered in light of the evidence introduced in 
these proceedings showing the factual situation which obtained at the time 
of the enactment of the legislation upon which Section 47-1703 is based. 
For this reason, counsel think it appropriate to set forth the legislative and 
administrative histories as part of the statement of the case rather than 
following the usual practice of stating such matters in the course of the 
argument. 

2 “ * That hereafter, beginning with the fiscal year commencing July first, 
nineteen hundred and four, incorporated savings banks paying interest to their 
depositors shall, through their president or cashier, make report under oath 
to the board of personal-tax appraisers on or before the first day of August 
in each year as to the amount of their gross earnings, less the amount paid 
as interest to their depositors for the preceding year ending June thirtieth, 
and shall pay thereon to the collector of taxes of the District of Columbia 
four per centum per annum.’ ” 

3 Cf, the language set forth at 2, supra , with the language of the second 
paragraph of Section 47-1703 set forth on pp. 84 and 85, infra. 

* 33 Stat. 563, Ch. 1812, § 2. 

5 Act of July 1, 1902, 32 Stat. 590, Ch. 1352, Pub. Law 218. 
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Columbia (this rider to the Appropriation Act of 1902 
will be referred to hereinafter as the “Act of 1902”). 
Inasmuch as the Act of 1904 was an amendment to the 
Act of 1902, the statement of the legislative history of 
the first entails some consideration of the legislative his¬ 
tory of the latter. 

The Act of 1902. 

In November of 1901, Justice Bradley of the Supreme 
Court of the District of Columbia held that the Act; of 
March 3, 1877, 6 which, among other things, provided for 
the taxation of the personal property of corporations in 
the District of Columbia, did not apply to banking insti¬ 
tutions. 7 In December of the same year, Justice Clabaugh 
of the same court held 8 that the provisions of the Act of 
March 3, 1877, taxing personal property in the District, 
though constitutional and still in effect, were not enforce¬ 
able because the District Commissioners, purportedly act¬ 
ing under the Organic Act of June 11, 1878, had abolished 

« 19 Stat. 369. Section 1 of this Act reads as follows: “That for the 
support of the government of the District of Columbia for the fiscal year 
ending June 30, 1878, there shall be levied upon all lands outside of the cities 
of Washington and Georgetown held and used solely for agricultural purposes 
a tax of $1.25 on each $100 of the assessed value thereof, and upon all other 
real and personal property in said District, excepting only the real and 
personal property of the United States and that hereinafter stated, a tax 
of $1.50 on each $100 of the assessed value thereof.’ ’ Section 11 of the 
Act provided: “That the capital stock of all corporations in said District 
not herein exempted shall be appraised in bulk by the assessor, and the 
corporation issuing the same shall be liable for the tax thereon according; to 
such value and the shares in the same shall not be assessed against the 
individual owners thereof; but from the appraised value of the stock shall 
be first deducted the value of any real estate of said corporation in said 
District, which shall be separately taxed against said corporation. ’ ’ 

7 This decision, seemingly, was not reported. It is referred to (at p. 8) in 
Methods of Taxation in the District of Columbia (1902), a committee print 
of the Senate Committee on the District of Columbia, 57th Cong., 1st Sess. 
(A copy of this document will be found at page 1372 of Volume X of a series 
of volumes in the Corporations Counsel’s Office entitled Reports and Docu¬ 
ments Relating to the District of Columbia. ‘This series will hereafter be 
referred to as “R. & D.” See also S. Kept. No. 1035, 57th Cong. 1st Sess.) 

# Justice Clabaugh’s opinion is not officially reported. But a purported 
copy of it will be found at p. 1 et seq. of the Papers Relating to the Personal 
Tax in the District of Columbia (1902), a committee print of the Senate 
Committee on the District of Columbia, 57th Cong. 1st Sess. See R. & D., 
Vol. X, p. 1260 et seq. 
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certain administrative offices, which, in Justice Clabaugh’s 
opinion, were essential to the operation of the scheme of 
taxation set forth in the former Act. 

Thereafter, on April 30, 1902, the House passed a rule 
to permit an amendment to H. R. 14019, which was the 
1902 District of Columbia Appropriation Bill, to provide 
for the taxation of personal property in the District of 
Columbia. 9 On the same day, the amendment was intro¬ 
duced. 10 This amendment declared that the Act of March 
3, 1877, 11 governing the taxation of property in the Dis¬ 
trict of Columbia, to be “in full force and effect and to 
have been continuously so in force since its enactment.” 12 
It further provided: 

“That each national bank, as trustee of its stock¬ 
holders, through its president, secretary, or cashier, 
shall make the like returns and pay the same taxes 
as other corporations are required to do in said first 
named act [i.e., the Act of March 3, 1877].” 13 

On May 2, 1902, this amendment to H. R. 14019 was with¬ 
drawn and another substituted in its place. 14 The substi¬ 
tuted amendment, however, retained the exact language 
of the original amendment concerning national banks which 
has been set out above. As thus amended, H. R. 14019 
passed the House on the same day. 15 

When H. R. 14019 came up for consideration in the 
Senate on June 14, 1902, the House amendment concern¬ 
ing the taxation of property in the District of Columbia 
was stricken out in toto. 16 In lieu thereof the Senate in¬ 
serted two amendments of its own. 17 The Senate amend- 

* 35 Cong. Bee. 4894. 

10 Id., p. 4901. 

11 See n. 6, supra. 

12 35 Cong. Rec. 4901. 

13 Idem., p. 4901. 

14 Id., p. 4979. 

i» Id., p. 4991. 

i« Id., p. 6783. 

it Id., p. 6789. 
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ments, instead of merely declaring the Act of March 3, 
1877, to be in force and providing specifically for the 
taxation of national banks, set forth a tax statute cover¬ 
ing both real and personal property. The first of these 
amendments, which concerned real estate, does not bear 
on the problem at hand. The second amendment, how¬ 
ever, which added Section 5 to the bill, is pertinent. Par. 5 
of this new section read as follows: 18 

11 Each national bank as the trustee of its stock¬ 
holders, through its president or cashier, and all other 
incorporated banks and trust companies in the District 
of Columbia, through their presidents or cashiers, * * * 
shall make affidavit to the hoard of personal tax ap¬ 
praisers on or before the 1st day of August in each 
year as to the amount of its or their gross earnings 
for the preceding year ending the 30th day of June, 
and shall pay to the collector of taxes of the District 
of Columbia 4 per cent per annum on such gross 
earnings. * * *” 

In addition, Par. 7 of Section 5 of the amendment read 
as follows: 19 

“Savings banks paying interest to their depositors 
shall, through their president or cashier, make affidavit 
to the board of personal-tax appraisers on or before 
the 15th day of July in each year as to the amount of 
their surplus and undivided profits, and shall pay to 
the collector of taxes of the District of Columbia a 
sum equal to 1 y 2 per cent on the amount otf their 
surplus and undivided profits on the 30th day of June 
preceding.’’ 

i 

In the course of the conference on H. R. 14019, Par. 5 of 
Section 5 as added by the Senate became Par. 5 of Section 
6 and was changed to read as follows: 20 

“Each national bank, as the trustee for its stock¬ 
holders, through its president or cashier, and all other 

is Idem. 

is Idem. 

2° Id., p. 7499. 
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incorporated banks and trust companies in the Dis¬ 
trict of Columbia, through their presidents or cash¬ 
iers, * * * shall make affidavit to the board of per¬ 
sonal-tax appraisers on or before the first day of 
August of each year as to the amount of its or their 
gross earnings for the preceding year ending the 30th 
day of June, and shall pay to the collector of taxes of 
the District of Columbia per annum on such gross 
earnings as follows : Each national hank and all other 
incorporated banks and trust companies, respectively, 
6 per cent * * * (Italics indicate change in wording). 

Similarly, Par. 7 of Section 5 became Par. 7 of Section 6 
and was changed to read as follows: 21 

“Savings banks having no capital stock and paying 
interest to their depositors shall, through their presi¬ 
dent or cashier, make affidavit to the board of per¬ 
sonal-tax appraisers on or before the 1st day of Au¬ 
gust in each year as to the amount of their surplus 
and undivided profits, and shall pay to the collector 
of taxes of the District of Columbia a sum equal to 
iy 2 per cent on the amount of their surplus and un¬ 
divided profits on the 30th day of June preceding.” 
(Italics indicate change in wording.) 

These two paragraphs of Section 6 as thus arrived at in 
conference were agreed to by both of the Houses 22 and 
were enacted into law in that form. 23 

Section 6 of H. R. 14019, which, as shown above, was 
added to the bill in the Senate, was based upon the text 
of S. 4861, 57th Cong., 1st Sess., a bill pending before 
the Senate at the time H. R. 14019 came before it for 
consideration. 24 The language in the bill (see p. 5 of S. 
4861) pertaining to the taxation of banks read as follows: 


21 Idem. 

22 Id., pp. 7541, 7595. 

23 32 Stat. 590. Par. 5 is the original source of D. C. Code (1940) § 47-1701; 
Par. 7 is the source of the first paragraph of D. C. Code (1940) § 47-1703, 
see pp. 84 and 85, infra. 

24 35 Cong. Rec. 7376, 
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“Each national bank, as the trustee of its stock¬ 
holders, through its president or cashier, and all 
other incorporated banks and trust companies in the 
District of Columbia, through their president or cash¬ 
ier, shall make affidavit to the board of personal tax 
appraisers, on or before the fifteenth day of July in 
each year, as to the amount of its or their capital, 
surplus, and undivided profits, if any. The real estate 
owned by each national or other incorporated bank 
and by each trust company in the District of Columbia 
shall be taxed as other real estate in the said District 
and the residue of its capital, together with its sur¬ 
plus and undivided profits, shall be taxed as per¬ 
sonal property at the rate of fifteen dollars per thou¬ 
sand dollars. . 

“Savings banks paying interest to their depositors 
shall, through their president or cashier make affidavit 
to the board of personal tax appraisers on or before 
the fifteenth day of July in each year as to the 
amount of their deposits and pay to the collector . . . 
a sum equal to one-half of one per centum on the 
average amount of their deposits for the preceding 
year.” 25 

The debate in the Congress on H. R. 14019, after it 
had come from conference, touched but briefly on the 

23 There were also two other bills pending in the Senate at this time 
concerning the taxation of personal property in the District of Columbia; 
namely S. 2696 and S. 5897, 57th Cong., 1st Sess. The first one was 
indefinitely postponed, 35 Cong. Rec. 3973. The other was never acted upon 
in any respect after its introduction. With respect to the taxation of banks, 
S. 2696 provided as follows: 

“Each national bank, as trustee of its stockholders, through its president 
or cashier, and savings bank, private banks and bankers, through their proper 
officers, shall make affidavits as to its gross earnings for the preceding year, 
ending June thirtieth each year, to the board of personal tax appraisers, 
on or before the fifteenth day of July of each year, and shall pay to the 
collector of taxes of the District of Columbia a sum equal to one and 
one-half per centum of its and their gross earnings as aforesaid.” S. 5897, 
insofar as the taxation of banks was concerned, read as follows: 

* * Each national bank, as the trustee of its stockholders, through its president 
or cashier, and all other incorporated banks and trust companies and savings 
banks in the District of Columbia, through their president or cashier, and 
all private banks and banks not incorporated shall make affidavit to the board 
of personal-tax appraisers, on or before the fifteenth day of July in each 
year, as to the amount of its gross earnings for the preceding year ending 
on the thirtieth day of June, and shall pay a tax on such gross earnings 
at the rate of twenty dollars per one thousand dollars ...” 
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provisions of the bill relating to the taxation of banks, 
and nothing that was said during this portion of the de¬ 
bate 2 ® is important enough to warrant discussion. 

In a committee print of the Senate Committee on the 
District of Columbia, 57 Cong., 1st Sess., dated May 16, 
1902, and entitled Papers Relating To The Personal Tax 
In The District of Columbia?' there was set out, among 
other matters, compilations of various data under the 
following headings: (a) “SAVINGS BANKS”, (b) “NA¬ 
TIONAL BANKS”, and (c) “TRUST COMPANIES”. 
The names of the following banks were set forth under 
the heading of “SAVINGS BANKS”: Washington Sav¬ 
ings Bank; Union Savings Bank of Washington, D. C.; and 
Home Savings Bank (App. 107). In the same document 
there was set forth a copy of a letter from C. H. Davidge, 
treasurer and cashier of the Washington Savings Bank, 
to the Chairman of the Senate Committee on the District 
of Columbia. In this letter, which was dated April 12, 
1902, Mr. Davidge submitted figures bearing on the gross 
earnings and net profits of his bank and the taxes which 
it paid. He also stated (App. 107-108): 

“. . . I beg to call your attention to the fact that we 
pay interest on our savings deposits and deal largely 
with people of moderate means. The amount paid 
out of interest to depositors will approximate $2,500.” 

In concluding his letter, Mr. Davidge made the following 
statement: 

“In our opinion, these figures are worthy of your 
kind consideration in preparing any new bill having 
in view the taxation of savings banks in the District 
of Columbia.” 

The Reports of the Comptroller of the Currency for the 
years 1901 and 1902 disclosed that there were no mutual 

26 35 Cong. Rec. 7596. 

2* R. & D., Vol. X, p. 1260 ct seq, see App. 107. 
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savings banks doing business in the District of Columbia 
during those years (Rep. Com. Cur. (1901) XXVII; Rep. 
Com. Cur. (1902) XXXII). j 

The Act of 1904. 

On December 18, 1903, the Commissioners of the District 
sent to the Senate and House Committees on the District 
of Columbia identical drafts of proposed legislation to 
amend the Act of 1902. 28 These drafts became H. R. 8690 
and S. 2879, 58th Cong., 2nd Sess. With respect to the 
taxation of banks, these bills provided the following: 29 

“Sec. 4. That the act of Congress approved July 
first, nineteen hundred and two, entitled ‘ An act mak¬ 
ing appropriations to provide for the expenses of the 
government of the District of Columbia for the fiscal 
year ending June thirtieth, nineteen hundred and three, 
and for other purposes, ’ is hereby amended as follows: 

In section six, at the end of paragraph seven, add— 

‘That hereafter, begining with the fiscal year com¬ 
mencing July first, nineteen hundred and four, incor¬ 
porated savings banks paying interest to their deposi¬ 
tors shall, through their president or cashier, make 
affidavit to the board of personal-tax appraisers on 
or before the first day of August in each year as to 
the amount of their gross earnings, less the amount 
paid as interest to their depositors for the preceding 
year ending June thirtieth, and shall pay thereon to 
the collector of taxes of the District of Columbia four 
per centum per annum.’ ” 

28 That the two drafts were identical is borne out by these items, (a) They 
were accompanied by identical letters of transmission from the Commis¬ 
sioners bearing the same date. (Cf. S. Kept. No. 1207, 58th Cong., 2nd Scss., 
and H. R. Rcpt. No. 919, 58th Cong., 2nd Sess.) (b) Both were prepared 
by the same draftsman, Mr. H. H. Darnielle, the then Assessor of the District 
of Columbia. (See the statement made by Mr. Darneille in the hearings 
held on S. 2879; 58th Cong., 2nd Sess., on February 29, 1904, as set forth 
on page 5 of Taxation in the District of Columbia, a committee print of 
the Senate Committee on the District of Columbia, 58th Cong., 2nd Sess., 
which will be found at R. & D., Vol. XII, p. 1 et seq.) 

29 See committee print entitled Taxation in the District of Columbia, 
Senate Committee on the District of Columbia, 58th Cong., 2nd Sess., R. & D., 
Vol. XII, p. 3. 
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Of the two bills, it was H. R. 8690 which was, after amend¬ 
ment in the House Committee, enacted into law. 30 Hear¬ 
ings on this bill were held, 31 but records thereof are seem¬ 
ingly not in existence. The first report of the House 
Committee was unfavorable to the provision above quoted 
and to other portions of the bill not here material. 32 In 
this report, the committee recommended that Section 4 
of the bill as submitted by the Commissioners be stricken 
and did not propose an amendment in place thereof. With 
reference to this recommendation, the report state: 33 

“Amendment No. 3 [which struck out Section 4 of 
the bill] related to the taxing of savings banks in the 
District of Columbia. The law now provides that 
savings banks having no capital stock and paying in¬ 
terest to their depositors shall pay only 1*4 per cent 
tax on the amount of their surplus and undivided 
profits. Savings banks having a capital stock pay 6 
per cent of their gross earnings.’ 1 

This report also set forth the letter from the Commis¬ 
sioners which accompanied their draft of the bill. In part 
this letter read as follows: 34 

“A. The object of this subsection is to reduce the 
amount to be paid by incorporated savings banks 
on their gross earnings, less the amount paid as in¬ 
terest to their depositors, from 6 to 4 per cent per 
annum. Incorporated savings banks are now, under 
paragraph 5, Section 6, of the act of July 1, 1902, 
required to pay 6 per cent per annum, which is con¬ 
sidered excessive. Savings banks are the depositories 
of the savings of poor people. A small rate of 
interest is allowed on these deposits, and if such 
institutions are excessively taxed the inevitable result 
will be the reduction of the rate of interest to their 
depositors. In the interest of charity and public 

30 38 Cong. Rec. 5291, 5695, 5845. 

31 Minutes, House Committee on the District of Columbia, 58th Cong., 2nd 
Sess., entries for January 21 and February 25, 1904. 

32 H. R. Kept. No. 919, 58th Cong., 2nd Sess., pp. 1 and 2. 

33 Id., p. 2. 

3* Id., p. 3. 
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policy the Commissioners believe this rate of taxa¬ 
tion should be reduced.” 

After it had issued its report adverse to Section 4 of 
the bill as submitted by the Commissioners, the House 
Committee reconsidered its action and the bill was recom¬ 
mitted. 35 And, after a hearing in which Commissioner 
West and Assessor Darnielle testified, 36 all of the material 
provisions of Section 4 of the bill as submitted by the 
Commissioners -were reported favorably by the House 
Committee as Section 2 of the amended bill. 37 Section 2 
of the bill as reported the second time read as follows: 38 

‘ ‘ That hereafter, beginning with the fiscal year 
commencing July first, nineteen hundred and four, 
incorporated savings banks paying interest to their 
depositors shall, through their president or cashier, 
make report under oath to the board of personal-tax 
appraisers on or before the first day of August in 
each year as to the amount of their gross earnings, 
less the amount paid as interest to their depositors 
for the preceding year ending June thirtieth, and 
shall pay thereon to the collector of taxes of the 
District of Columbia four per centum per annum.” 

With respect to this provision, the report of the House 
Committee set forth only the following: 39 

“Paragraph 7 of section 6 [of the Act of 1902] 
is amended so as to cover incorporated savings banks 
and reduces the tax upon the same to 4 per cent 
upon their gross earnings, less the amount paid as 
interest to their depositors.” 

i 

In addition, this report also set forth a copy of the letter 
of transmittal from the Commissioners referred to above. 40 

ss 3S Cong. Roc. 2208. 

3« Minutes, House Committee on the District of Columbia, 58th Cong., 2nd 
Sess., entries for Feb. 25, 1904. As stated above (see text circa n. 31, supra ) 
there is seemingly no record of the testimony given at this hearing. 

37 H. R. Rept. No. 2341, 58th Cong., 2nd Sess. 

38 Id., p. 2. 

30 Id., p. 3. 

40 See text circa n.34, supra. 
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H. R. 8690 passed the House with the language con¬ 
cerning the taxation of banks reading the same as that 
set forth in the preceding paragraph. 41 After it was 
received by the Senate, H. R. 8690 was referred to the 
Senate Committee on the District of Columbia. 42 The 
Senate Committee adopting the House Committee report, 
reported the bill back without amendment, and recom¬ 
mended that it be passed. 43 Acting on this recommenda¬ 
tion, the Senate postponed S. 2879 indefinitely, substituted 
therefor H. R. 8690, and enacted it into law without 
amendment. 44 

Before it was indefinitely postponed, however, and before 
H. R. 8690 was passed by the Senate, S. 2879, the com¬ 
panion bill to H. R. 8690, had been the subject of a hearing 
before the Senate Committee on the District of Columbia. 
At this hearing, which was held four days after the hearing 
on H. R. 8690, at which he had appeared, 45 Assessor Dar- 
nielle testified in support of S. 2879. 

In his opening remarks, 46 Mr. Darnielle indicated that 
he had framed the Act of 1902 at the direction of the 
Chairman of the Senate Committee on the District of 
Columbia of the preceding Congress. He went on to state 
that he had -watched the operation of “this law” (i. e., 
the Act of 1902) “very carefully for nearly two years”; 
that he had prepared “these little amendments” (i. e., 
the amendments to the Act of 1902 proposed in S. 2879, 
58th Cong., 2nd Sess.); and that he had “gotten the 
Commissioners of the District of Columbia, after care- 

41 38 Cong. Rec. 4934-4935, 5014-5022. The language relating to the taxation 
of banks was not referred to in the course of the debates reported on these 
pages. 

*- See 38 Cong. Rec. 5223. 

*3 S. Rept. No. 2415, 58th Cong., 2nd Sess. 

44 38 Cong. Rec. 5291, 5695. 

45 The hearing before the House Committee was held on February 25, 1904. 
See n. 36, svpra. The hearing before the Senate Committee was held on Feb. 
ruary 29, 1904. See Committee print entitled, Taxation in District of Co¬ 
lumbia, Senate Committee on the District of Columbia, 58th Cong., 2nd Sess., 
p. 3; R. & D., Vol. XII, p. 3 et seq. 

46 id., p. 5. 
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fully considering the same, to forward them to you for 
favorable action.” When Mr. Damielle came to the fourth 
section of the bill, which, as shown above, was the fore¬ 
runner of the Act of 1904, he explained 47 that the purpose 
of the section was to relieve * 1 incorporated savings banks” 
from the tax imposed on ‘‘incorporated banks” by Para¬ 
graph 5 of Section 6 of the Act of 1902. 

In the course of Mr. Darnielle’s testimony on this point, 
the Chairman of the Committee read 48 into the record 
a letter from Mr. C. H. Davidge, treasurer of the Wash¬ 
ington Savings Bank. Mr. Davidge began this letter with 
the following paragraph: 

“I beg to respectfully call your attention to the 
law concerning the taxation of savings banks in the 
District of Columbia now in force, to the amendments 
thereto proposed by the Commissioners of the District, 
and to such views as my position as treasurer of one 
of the Washington savings banks suggests.” 

Elsewhere in his letter, Mr. Davidge characterized the 
existing rate of taxation as “excessive,” submitted that 
the interest paid by his bank to its “numerous small 
depositors” should not be taxed, and proposed, among 
other things, that the rate of taxation be reduced “as the 
Commissioners recommend” or that one of several other 
methods of reducing taxes on “savings banks” be adopted. 
Mr. Davidge also made the following statement: 

“While we have our own private interests in view 
in operating our banking institution, we do not lose 
sight of the interests of our numerous small de¬ 
depositors, and wish to contribute to their welfare 
as far as we can without prejudice to ourselves, and 
also hope by our policy to encourage habits of thrift 
and economy among the class of people with whom 
we do business.” 


47 Jd., pp. 11-13. 
*8 Id., p. 12. 
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After the Chairman had finished reading Mr. Davidge’s 
letter into the record, he put 40 the following question to 
Mr. Darneille: 

“Mr. Darneille, are you of the opinion that the re¬ 
duction from 6 to 4 per cent would give the relief that 
Mr. Davidge asks for, and which you and the Com¬ 
missioners have recommended in this bill ? ’ y 

Mr. Darneille replied that he did not think that it would 
give the relief that Mr. Davidge asked for, but that he 
was of the opinion that “if your committee should adopt 
this reduction from 6 to 4 per cent it would be equitable 
and just”. 

Shortly thereafter, the committee ended its considera¬ 
tion of Section 4 of the bill by agreeing to the section 
as submitted by the Commissioners with the exception of 
one minor amendment not material here. 50 

2. The Facts of The Situation in 1904. The following 
statement of the factual situation obtaining when the Act 
of April 28, 1904, was passed is based upon: (a) the 
forty-three page Stipulation filed separately in each of the 
cases concerned herein (App. 93-155); (b) evidence intro¬ 
duced in certain of these cases in the form of testimony 
and exhibits; and (c) the annual reports of the Comptroller 
of the Currency for the years 1900-1905. 

Incorporated Banks Having Savings Deposits in 1904. 

There were four incorporated banks having savings ac¬ 
counts operating in the District of Columbia in 1904 at 
the time of the passage of the Act of April 28, 1904. 
The names of these banks were: (1) Home Savings Bank; 
(2) Union Savings Bank; (3) Washington Savings Bank; 
and (4) Potomac Savings Bank. All of these banks were op- 

Id., p. 13. 

so After this hearing, the Senate committee on the District of Columbia re¬ 
ported S. 2879 favorably. See S. Kept. No. 1207, 58th Cong., 2nd Sess. This 
report, however, adds nothing of significance to what has gone before. 
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erating under state charters as of April 28,1904. The Home 
Savings Bank and the Potomac Savings Bank were char¬ 
tered in Virginia; the Union Savings Bank and the Wash¬ 
ington Savings Bank, in West Virginia. The Home Sav¬ 
ings Bank was chartered in 1899; the Potomac Savings 
Bank in 1903; the Washington Savings Bank in 1897; and 
the Union Savings Bank in 1891. (App. 115-116.) 

Charter Powers. The charters under which the Wash¬ 
ington Savings Bank, The Home Savings Bank, and the 
Potomac Savings Bank were operating in 1904 provided 
in part as follows: 

(a) Washington Savings Bank (App. 156): 

The undersigned, agree to become a corporation by 
the name of Washington Savings Bank for the pur¬ 
pose of receiving deposits and savings, discounting 
promissory notes, negotiating drafts, bills of exchange 
and other evidences of indebtedness, loaning money on 
personal property, real estate or other security, buy¬ 
ing and selling exchange, bank notes, bullion or coin, 
and exercising all the powers incidental or necessary 
to carrying on the business of banking. 

(b) Home Savings Bank (App. 157-158): 

Second: That the purpose for which it is formed 

is—to conduct a savings bank in the city of Washing¬ 
ton, D. C., and also to engage in a general banking 
business, except as a bank of circulation; and to do 
all things necessary, proper and incident to the carry¬ 
ing on of a savings and general banking business, 
except as a bank of circulation. 

(c) Potomac Savings Bank (App. 156-157): 

Second. That the purpose for which it is formed is 

to conduct a savings bank in the City of Washington, 
District of Columbia, and in that portion of said City 
formerly known as Georgetown, and also to engage in 
a general banking business except as a bank of cir¬ 
culation, and to do all things necessary, proper and 
incident to the carrying on of a Savings and General 
Banking Business, except as a bank of circulation. 
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Advertisements. The Home Savings Bank advertised in 
the 1901, 1902, 1903 and 1904 editions of Boyd's Washing¬ 
ton City Directory that it paid three per cent on savings 
accounts, conducted a “General Banking Business”, and 
received “deposits subject to check”. The Union Savings 
Bank advertised in the 1903 and 1904 editions of the same 
directory that it paid three per cent interest on savings 
accounts and received “current accounts”. (App. 115- 
116.) These same two banks and the Washington Savings 
Bank and the Potomac Savings Bank placed advertise¬ 
ments in the Evening Star and the Washington Post at 
various times during the years 1901 through 1904 in 
which each stated that it did both a savings and commer¬ 
cial business. 

Thus, The Home Savings Bank advertised, on February 
27, 1901, that it received “Savings, Individual and Com¬ 
mercial Accounts” (App. 117). On April 2, 1902, its ad¬ 
vertisement began thus: “A COMMERCIAL AS WELL 
AS A SAVING BANK”; on March 19, 1902, one of its 
advertisements read in part as follows: “Commercial Ac¬ 
counts solicited . . . All commercial accounts subject to 
check at will. 3% interest on savings accounts”; on Jan¬ 
uary 21, 1904, it advertised that “Our facilities for han¬ 
dling commercial accounts are unsurpassed”; and, on 
April 17, 1904, it advertised that it paid three per cent 
interest on savings accounts and that it accepted “Com¬ 
mercial Accounts”. (App. 118.) 

The Union Savings Bank advertised, on January 3, 
1901, that it did “a banking business in all its branches” 
and that it handled “the smallest savings account to the 
most active business account”; on January 1, 1904, it 
advertised that it paid three per cent interest on savings 
deposits and, further, “Commercial accounts received”; 
and, on March 17, 1904, it advertised to. the same effect. 
(App. 118-120.) 

The Washington Savings Bank advertised, on March 1, 
1901, that it did “a general commercial banking business” 
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and that it paid three per cent on savings accounts; and, 
on April 1, 1904, that it paid three per cent on savings 
accounts (App. 120-121). 

On May 16, 1903, an advertisement of the Potomac Sav¬ 
ings Bank stated that it paid three per cent on savings 
deposits, conducted “a general banking business’’ and 
that it solicited “Commercial accounts.” (App. 120.) 

Statements of Condition. Home Savings Bank, Union 
Savings Bank, and Washington Savings Bank published 
statements of conditions in the Evening Star from time 
to time during the years 1901, 1902, 1903, and 1904. The 
statement of condition published by Home Savings Bank 
on February 20, 1901, showed that it had, as of February 
5, 1901, “Individual Commercial Deposits” in the amount 
of $79,631.45 and “Individual Savings Deposits” in the 
amount of $111,367.27 (App. 122). The other statements 
of condition published by Home Savings Bank during this 
period did not contain a breakdown of its deposits into 
commercial and savings accounts. However, an affidavit 
made by E. E. Swann, Assistant Vice President of the 
American Security and Trust Company, successor to the 
Home Savings Bank, and filed with the Corporation Coun¬ 
sel under date of July 15, 1942, shows that the Home 
Savings Bank, as of January 2, 1904, had commercial de¬ 
posits amounting to $157,422.31, and savings deposits 
amounting to $421,137.08 (App. 122). 

The statements of condition published by the Union Sav¬ 
ings Bank in the years 1901, 1902, 1903, and 1904 set 
forth its deposits under the headings: “Ordinary Sav¬ 
ings”, “Certificates of Deposit”, and “Current”. In the 
statement of condition published by it on April 2, 1904, 
reflecting its condition at the end of business on March 31, 
1904, it stated that its ordinary savings amounted to 
$786,442.86, that its certificates of deposit amounted to 
$53,713.24, and that its current deposits amounted to 
$92,449.60 (App. 122). 
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The Washington Savings Bank, in its statement of con¬ 
dition published on July 18, 1902, and setting forth its 
condition as of July 16,1902, stated that it had “Individual 
Deposits” in the amount of $186,171.11 and “Savings De¬ 
posits” in the amount of $128,491.51. The statement of 
the same bank, published on April 2, 1904, and reflecting 
its condition on March 28, 1904, showed that its “Individ¬ 
ual Deposits” amounted to $177,575.29 and that its “Sav¬ 
ings Deposits” amounted to $180,227.96 (App. 123). 

No statements of condition of the Potomac Savings Bank 
was introduced in these proceedings. However, B. A. 
Bowles, who was connected with this bank from its be¬ 
ginning in 1903 to its liquidation in the 1930’s testified 
that the commercial accounts of the Potomac Savings Bank 
“largely exceeded” its savings accounts in dollar volume 
up to the time of World War I (App. 53). 

Type of Business. The type of business done by the 
Washington Savings Bank, the Union Savings Bank, the 
Home Savings Bank, and the Potomac Savings Bank was 
testified to by Mr. F. G. Addison, Mr. J. F. V. Goldney, 
and Mr. B. A. Bowles (App. 44-51, 51-60, 60-64, 74-75). 
Mr. Addison, now President of the Security Savings and 
Commercial Bank, respondent in No. 9835, first became con¬ 
nected with the banking business in the District of Colum¬ 
bia in 1904 as an employee of the National Metropolitan 
Citizens Bank. He worked for this bank until 1907. In 
that year he went with the Home Savings Bank and re¬ 
mained with it until it was merged with the American 
Security and Trust Company in 1919. While with the 
Home Savings Bank, Mr. Addison, as part of his duties, 
was required to study, for the purpose of compiling com¬ 
parative statistics, the records of the bank for years prior 
to 1907 (App. 60-61, 64). Mr. Goldney was at one time 
assistant cashier of the Washington Savings Bank and 
was connected with that bank from the time of its organi¬ 
zation in 1898 until about the time of its merger (App. 
44-45). Mr. Bowles became an employee of the Potomac 
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Savings Bank during 1903, the year in which it was or¬ 
ganized, and remained with it until 1933. During this 
period, Mr. Bowles was, successively, clerk, cashier, and 
vice-president of the Potomac Savings Bank (App. 51). 
The testimony of these witnesses may be summarized as 
follows: 

In 1904, the Washington Savings Bank (App. 45, 62-63), 
the Potomac Savings Bank (App. 52, 62-63), the Home 
Savings Bank (App. 62-63), and the Union Savings Bank 
(App. 62-63) were conducting a commercial and savings 
bank business. They took both savings accounts and cdm- 
mercial accounts; they received deposits subject to check; 
they made change; and they rendered other banking ser¬ 
vices (App. 62-63). They were the only banks in the Dis¬ 
trict of Columbia in 1904 that accepted savings accounts 
and issued savings passbooks (App. 61-62). 

The Washington Savings Bank made loans secured by 
deeds of trust on real estate; it loaned on the security of 
listed or marketable securities; and it made unsecured 
loans to business people (App. 46). There were no limi¬ 
tations on the kind of loans it could make (App. 48). The 
Washington Savings Bank owned the building in which it 
conducted its banking operations and rented the upper 
floors of the building as business offices. It was an asso¬ 
ciate member of the District of Columbia Clearing House 
Association, and, as such, cleared through the Columbia 
National Bank (App. 46-47). In 1904 it paid interest 
to its savings depositors; in exceptional cases, and only 
where substantial balances were carried, it paid interest 
on commercial deposits (App. 47). It issued certificates 
of time deposit and paid interest thereon after six months 
(App. 49). It reserved the right to require thirty days 
notice of withdrawal from its savings depositors, but, in 
practice, it never exercised this right (App. 48-49). There 
were no restrictions on the withdrawal of commercial de¬ 
posits (App. 48). The Washington Savings Bank did 
not have a trust department (App. 47). And it did not 
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act as a depository for any national bank or trust com¬ 
pany (App. 50). 

The sources of income of the Home Savings Bank in 
1904 were: (1) real estate loans; (2) investments in un¬ 
listed bonds; (3) loans to merchants and other people who 
borrowed either with or without endorsement; (4) the pur¬ 
chasing of commercial paper; and (5) the renting of safe 
deposit boxes (App. 63-64). Home Savings Bank was an 
associate member of the District of Columbia Clearing 
House Association (App. 75). 

The Potomac Savings Bank was organized because a 
commercial bank was needed in Georgetown (App. 52, 54). 
It was organized under the laws of Virginia (App. 156- 
157) so that it could do both a commercial and a savings 
bank business (App. 52). It did a commercial and sav¬ 
ings bank business from its beginning in 1903 until the 
Bank Holiday (App. 52). It accepted accounts of indi¬ 
vidual firms, corporations, partnerships and persons sub¬ 
ject to check as well as savings accounts. Its commercial 
deposits largely exceeded its savings deposits in dollar 
volume until just before World War I (App. 52, 53). Its 
savings accounts probably did not exceed commercial ac¬ 
counts in number (App. 54). It made some real estate 
loans. Its loans consisted largely of general commercial 
loans, some secured by collateral, others secured by indi¬ 
vidual signatures and endorsement of responsible persons 
(App. 53). The Potomac Savings Bank was an associate 
member of the District of Columbia Clearing House Asso¬ 
ciation (App. 55). 

The -witness Addison testified that in 1904 there were 
three generally accepted classes of banks in the District— 
national banks, trust companies, and savings banks. The 
savings banks were: Home Savings Bank, Potomac Sav¬ 
ings Bank, Union Savings Bank, and Washington Savings 
Bank. These were the only banks which at that time re¬ 
ceived savings deposits and issued passbooks (App. 61-62). 
The witness Bowles also testified to the same classification 
of banks in the District in 1904 (App. 59). 
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Reports of Comptroller of Currency . The Comptroller’s 
Reports for the years 1903 and 1904 show that stock savings 
banks in the District of Columbia submitted reports to 
him showing their condition as of June 30, 1903, and as 
of June 30, 1904 (Rep. Comp. Curr. (1903) 44-45, 382-385, 
Rep. Comp. Curr. (1904) 43, 416-419). The resources of 
these banks were abstracted in the Comptroller’s Reports 
as follows: i 


1903 1904 


Loans on real estate. $863,407 

Loans on collateral security other 

than real estate. 434,993 

All other loans and discounts. 112,709 

United States bonds on hand. 

State, county, and municipal bonds . 

Railroad bonds and stocks. 8,732 

Bank Stocks . 28,750 

Other stocks, bonds, and securities. 41,891 

Due from other banks and bankers. 152,788 

Real estate, furniture and fixtures. 238,991 

Checks and other cash items. 27,088 

Total cash on hand. 78,198 

All other resources. 5,700 

Total resources. 1,993,506 


1,131,331 

425,777 

186,246 


69,383 

37,550 

77,978 

211,120 

268,528 

3,145 

63,994 


2,475,052 


The Comptroller’s Report for 1905 showed that the aver¬ 
age savings deposit in the stock savings banks of the Dis¬ 
trict of Columbia for 1904-1905 was $203.46 (App. 14-15). 

National Banks and Trust Companies—1904. 

The “facts of the situation” with respect to national 
banks and trust companies may be summarized thus: 

Advertisements. The Citizens National Bank of Wash¬ 
ington City (P. 310), The Lincoln National Bank (P. 630), 
The Riggs National Bank (P. 803), and The Second Na¬ 
tional Bank (P. 840) had advertisements in Boyd’s Wash¬ 
ington City Directory for 1904 on the respective pages 
indicated. Some advertised that they did a general bank- 
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ing business; others advertised that they issued letters of 
credit and drew bills of exchange; and one, The Second 
National Bank, did not state anything other than the 
amount of its capital and surplus and the names of its 
officers and directors. None of the advertising national 
banks advertised that it either received or paid interest 
on savings accounts. The Washington Loan and Trust 
Company, which had its advertisements on the back cover 
of the Directory, advertised that its “Banking Department 
encourages saving and pays interest at the rate of two 
per cent per annum on deposits subject to check” and 
“Loans money upon approved real estate and collateral 
security at the lowest rates of interest” (App. 121-122). 

Statements of Condition. In statements of condition 
published in the Evening Star on January 26, 1904, and 
reflecting condition as of January 22, 1904, the Columbia 
National Bank and the Central National Bank set forth 
only two types of deposits: “Individual deposits subject 
to check” and “Demand Certificates of Deposit”. The 
same was true in the case of the statements of condition 
published in the Washington Post during the month of 
April, 1904, and showing condition as of close of business 
on March 28, 1904 (App. 123-124). All of the national 
banks of Washington, D. C., in other reports to the Comp¬ 
troller of the Currency in the year 1903 and 1904 set 
forth but one class of deposits, namely, “Individual de¬ 
deposits” (App. 185-188). 

The statements of condition published in the Washing¬ 
ton Post by the Washington Loan and Trust Company on 
January 27 and April 3, 1904, set forth its deposits under 
the following heads: (1) “Individual deposits subject to 
check”; (2) “Demand certificates of deposit”; and (3) 
“Time certificates of deposit”. In the statements of con¬ 
dition published in the Washington Post by the Union Trust 
and Storage Company and the American Security and 
Trust Company on January 28 and April 3, 1904, their de¬ 
posits were classified as “Individual deposits subject to 
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check” and “Demand Certificates of deposit” (App. 123- 
124). In reports of condition submitted to the Comp¬ 
troller of Currency during the years 1903 and 1904, the 
deposits of the American Security and Trust Company 
were classified under the single heading, “Individual De¬ 
posits & Partnerships and Corporations”; and the deposits 
of the Washington Loan and Trust Company, the National 
Safe Deposit Savings & Trust Company, and the Union 
Trust and Storage Company were classified under the 
single heading, “Individual deposits” (App. 201-204)1 

Savings accovmts. In 1903, the Comptroller of the Cur¬ 
rency, in answer (App. 154) to a letter raising the ques¬ 
tion whether a national bank had the right to operate a 
savings department, stated that “there does not appear 
to be anything in the National Bank Act which authorizes 
or prohibits the operation of a savings department by a 
national bank.” He pointed out that many national banks 
paid interest on deposits evidenced either by pass books 
or certificates of deposit. He stated, however, that de¬ 
posits of this character must be loaned in accordance with 
the National Banking Act, and that, accordingly, a national 
bank could not accept “real estate collaterals which are 
deemed judicious for savings banks.” He stated further 
that, except when made the subject of a special contract, 
“All deposits ... in a national bank are payable on de¬ 
mand”, and that the “right of a bank to make a contract 
of that nature is a matter for judicial determination” 
(App. 154). 

It was not until the passage of the Federal Reserve Act 
in 1913 (38 Stat. 273) that national banks were specifically 
authorized to accept time deposits and it was not until 1927 
(the Act of Feb. 25, 1927, 44 Stat. 1232) that they were 
granted specific authority to accept savings deposits and 
to make loans on real estate. 

The witness Bowles testified that it was thought in 1904 
that a national bank did not have the right to accept sav¬ 
ings deposits and that it was for this reason that the 
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parties interested in National Capital Bank organized the 
East Washington Savings Bank, which started business 
on May 9, 1905, “to serve their savings business for that 
bank” (App. 56). The witness Addison testified that, 
from his examination of statistics of national banks over 
the period that he had been in the banking business, he 
could say that no national bank in the District of Columbia 
had savings accounts during the period 1904 to 1907. He 
also testified that, as of the latter part of 1904, trust com¬ 
panies in the District did not have savings accounts (App. 
80). 

This witness further testified that w’hen the first na¬ 
tional bank “advertised for savings in 1912, that matter 
was discussed at great length whether or not we had any 
right to ask that they stick to their side of the fence” 
(App. 80). 

3. Administrative History of the Act of 1904. The 
Washington Savings Bank, the Horae Savings Bank and 
the Union Savings Bank were assessed on their gross 
earnings for the fiscal years 1903 and 1904 at the rate of 
six per cent as provided by the Act of July 1, 1902. After 
the passage of the Act of April 28, 1904, these banks and 
the Potomac Savings Bank w^ere assessed for the fiscal 
year 1905 on their gross earnings, less interest paid to sav¬ 
ings depositors, at the rate of four per cent as provided in 
that Act. These four banks were taxed in the same man¬ 
ner until they went out of business. (App. 16S.) 

Up to and including the fiscal year 1944, the Assessor of 
the District of Columbia assessed taxes against the fol¬ 
lowing banks, as incorporated savings banks in the Dis¬ 
trict of Columbia, by computing the tax rate of 4% upon 
gross earnings less interest paid to savings depositors 
(App. 151-152): 

The Anacostia Bank 

Bank of Commerce and Savings 

City Bank of Washington 

Industrial Bank of Washington 
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McLachlen Banking Corporation 

Morris Plan Bank (Citizens Bank of Washington) 

Security Savings & Commercial Bank 

East Washington Savings Bank. 

From time to time, beginning in 1922, the Assessor of 
the District of Columbia and the Corporation Counsel’s 
Office have considered the question of what banks were 
entitled to taxation under the Act of 1904 as an “incorpo¬ 
rated savings bank”. In September, 1922, the Assessor 
requested advice from the Corporation Counsel concerning 
taxation of “savings banks performing functions pertain¬ 
ing to national banks”. It was the suggestion of the As¬ 
sessor that these banks be taxed at six per cent. The 
“savings banks” requested, and were accorded, a hearing 
on the question. At this hearing the banks concerned in¬ 
troduced a statement bearing upon the legislative history 
and the factual background of the Act of 1904 (App. ISO- 
132) and the administrative construction of that Act. As 
a result of the matters disclosed in this statement and 
other matters, the Assessor concluded that (App. 132): 

“It would be proper to ask Congress to assess both 
national and savings banks on the same basis, namely, 
that they should pay five per cent on the gross earn¬ 
ings less any amount paid as interest to the deposi¬ 
tors.” 

No such legislation was ever enacted (App. 132). 

In 1928, the matter of taxing those banking institutions 
which had theretofore been taxed under the Act of 1904 
as “incorporated savings banks” arose again. The As¬ 
sessor referred the question to the Corporation Counsel. 
In an unofficial opinion, the Corporation Counsel suggested 
that the Assessor should require the various banking in¬ 
stitutions “to make returns segregating the earnings from 
the savings business and those from commercial business, 
and calculate the taxes accordingly” (App. 132-134). In 
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a later inter-office memorandum opinion of the Corpora¬ 
tion Counsel, the conclusion was reached that (App. 134): 

“ ... all incorporated banks in the District of Co¬ 
lumbia, whether national bank, trust company, or sav¬ 
ings bank, should all pay the six per cent tax except 
those savings banks engaged exclusively in savings ac¬ 
counts.’ 9 

However, in an opinion dated December 5, 1928, and ap¬ 
proved by the Commissioners, the Corporation Counsel 
concluded that (App. 134): 

“The present method of taxation has been in force 
ever since the passage of the two Acts referred to, 
and, in my opinion, should not be changed by adminis¬ 
trative action of the commissioners. The policy has 
too long standing, and the amounts involved are too 
great and the possibilities are too large to warrant 
such action.” 

In an opinion of the Office of the Corporation Counsel 
dated July 2, 1942, and approved by the Commissioners 
July 8, 1942, it was held that in enacting the tax on “in¬ 
corporated savings banks” by the Act of 1904, now Section 
47-1703, D. C. Code (1940), Congress intended that it 
should apply “only to such institutions engaged exclu¬ 
sively in a savings bank business” (App. 150). Follow¬ 
ing the approval by the Commissioners of the opinion of 
the Corporation Counsel dated July 2,1942, representatives 
of certain banks, including Mr. Addison, President of the 
Security Savings & Commercial Bank (App. 72-73) and Mr. 
Burton, President of the City Bank (App. 257-258), which 
had been theretofore assessed by the assessor under the 
Act of 1904 (Section 47-1703, D. C. Code (1940)) submitted 
to the Corporation Counsel evidence concerning the amount 
of savings deposits in comparison with the other deposits 
of incorporated savings banks doing business in the Dis¬ 
trict of Columbia at the time of the amendment of April 
28, 1904, and advertisements concerning such business as 
appeared from the Evening Star in 1904, prior to enact- 
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ment of the said amendment, and the Boyd’s Washington 
City Directory of 1904. In an opinion dated August 18, 
1942, and approved by the Commissioners of the District 
of Columbia of August 20, 1942, the Corporation Counsel 
stated that the evidence thus submitted indicated “That 
the conclusion stated in our opinion of July 2, 1942, is 
doubtful, if not incorrect.” The conclusion was reached 
by the Corporation Counsel that, in view of “the char¬ 
acter of business conducted by savings banks operating 
in the District at the time of the amendment of April 28, 
1904”, it was his opinion “that the Commissioners in 
recommending and the Congress in approving the lower 
rate of tax for incorporated savings banks, intended that 
it should apply to all such institutions, regardless of the 
character of business in which such banks are engaged”. 
In this opinion the corporation counsel recommended that 
the assessor “be advised that he should disregard the 
opinion of this office dated July 2, 1942, and that incorpo¬ 
rated savings banks in the District of Columbia should 
continue to be taxed at the rate of four per cent upon 
their gross earnings” (App. 150-151). 

From 1942 to the latter part of 1946 the question was 
not further considered (App. 73). 

Statements of condition filed with the Comptroller of 
Currency by the banks involved in these proceedings, and 
showing conditions as of the close of business on Decem¬ 
ber 31, 1942, show* the following w T ith respect to nature and 
amounts of their deposits (App. 152-153): 


Name Deposits Deposits 

Demand Tme 

Anacostia Bank. $2,190,414 2,274,053 

Bank of Commerce & Savings. 4,293,079 2,442,273 

The City Bank. 10,936,737 7,475,394 

Industrial Bank of Washington.... 904,096 882*866 

McLachlen Banking Corporation... 6,159,337 3,429,480 

Morris Plan Bank (Citizens). 2,413,284 4,296,204 

Security Savings and Commercial 
Bank. 9,480,755 4,102,637 
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4. Subsequent legislative history of the Act of 1904. 
In 1932, Senator Capper, the Chairman of the Senate 
Committee on the District of Columbia, introduced S. 4483, 
72nd Cong., 1st Sess. (75 Cong. Rec. 8835). By this bill, 
it was proposed to amend Paragraph 5 of Section 6 of 
the Act of July 1, 1902 (i. e., the part of the Act of July 1, 
1902, herein referred to as the “Act of 1902) to read, 
with respect to the taxation of banks, as follows (App. 
135-136): 

“Par. 5. That hereafter all incorporated banks and 
trust companies shall pay a tax of 6 per centum in 
lieu of a personal-property tax on all their earnings, 
except earnings from tax-free securities, provided that 
the interest paid to depositors on savings accounts 
shall be deducted from such earnings . . . ” 

5. 4483 was not reported out by the Committee, and it 
was not enacted into law. However, it w^as discussed at 
length in a committee print of the Senate Committee on 
the District of Columbia, 72nd Cong., 1st Sess., entitled: 
“TAXATION OF PUBLIC UTILITIES AND OTHER 
CORPORATIONS IN THE DISTRICT OF COLUMBIA.” 
This committee print contained a report of the bill pre¬ 
pared by the United States Efficiency Bureau at the request 
of Senator Capper. It also contained: (1) A copy of 
a letter from Commissioner Reichelderfer, President of 
the Board of Commissioners of the District of Columbia, 
transmitting with the approval of the Commissioners a 
proposed bill in lieu of S. 4483 prepared by a committee 
which the Commissioners had appointed to study the pro¬ 
visions of that bill; (2) a copy of the report of the com¬ 
mittee; and (3) a copy of the substitute bill prepared by 
the committee. (App. 135.) 

In its report the Bureau of Efficiency stated that (App. 
136): 

“Incorporated savings banks provided for in the 
act of April 28, 1904, presumably would not be affected 
by this bill ...” 
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The Bureau went on to trace briefly the history of the 
Act of 1902, including its amendment by the Act of 1904 
and then, among other things, stated (App. 138): 

“Since 1904 national banks and trust companies 
have gradually enlarged their savings departments 
so that they are now an important part of the activities 
of these institutions. Indeed, one-half of the national 
banks have time deposits that exceed their demand 
deposits. The same is true of trust companies. As 
in the case of savings banks, the customary rate of 
interest paid is three per cent. Consequently, the 
margin of profit from investments of funds in these 
savings accounts is comparable to that of savings 
banks—yet no deduction is allowed for interest paid 
on such accounts.’’ i 

After comparing the rates and amounts of taxes paid 
by local national banks and trust companies under the 
Act of 1902 with the rates and amounts of taxes paid by 
banking and other types of institutions under the tax laws 
of other jurisdictions, the Bureau concluded that (App. 142- 
143): ! 

“In view of the fact that the tax on banks through¬ 
out the United States appears to be comparatively 
high, and that paid in the District above the average, 
the bureau believes a reduction should be made in 
local taxes for this type of business. It does not, 
however, favor a lower rate at this time but feels 
that relief should come through a change in the gross 
earnings base, so as to allow a deduction for interest 
paid on savings accounts in the manner proposed 
in the bill S. 4483 ...” 

! 

The special committee appointed by the Commissioners 
of the District to study the provisions of S. 4483 drafted 
proposed legislation in lieu thereof. In the substitute 
bill proposed by the special committee, it was provided 
that “all banks doing business in the District of Columbia, 
excepting only private banks and savings banks having 
no capital stock” should be taxed on gross earnings. The 



term “gross earnings” was defined as gross receipts less 
the following items: (a) cost of capital assets sold during 
the year; (b) interest on state and municipal securities; 
(c) interest on tax exempt securities of the United States; 
and (d) “interest paid to depositors on savings deposits.” 
On gross earnings as thus determined, national banks, in¬ 
corporated banks and trust companies w^ere, under the 
substitute bill proposed by the special committee, to be 
taxes at the rate of six per cent and incorporated savings 
banks at the rate of four per cent. (App. 149-150.) 

In this report on the proposed substitute bill, the special 
committee stated among other things, the following (App. 
146-147): 

“. . . It is recognized that at the present time the 
business of national banks, trust companies and in¬ 
corporated savings banks is substantially similar. 
Nevertheless, the present provisions of the statute 
include a tax of 6 per cent on all of the income of 
the national banks and trust companies and only 4 
per cent on the so-called State banks or savings banks. 
Since the original purpose of Congress was to discrimi¬ 
nate in favor of those banks paying interest on savings 
accounts, an amended section has been prepared (sec. 
2) intended to accomplish this purpose. 

“A very thorough study has been made of the taxa¬ 
tion of banks in the District of Columbia with the fol¬ 
lowing results: 

“(1) It appears that at the time of the adoption of 
the present gross earnings tax, banks other than 
national banks and trust companies were engaged 
exclusively in the normal small savings business. 
During the approximately 30 years that have inter¬ 
vened the business of the other banks has expanded 
to include substantially all types of business handled 
by the national banks and trust companies. There 
would seem, therefore, to be no substantial reason 
for a differentiation in the deductions for the purpose 
of computing the tax base ... 

“Inquiry as to the net revenue of the several banks 
shows that the national banks pay approximately 6 
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per cent of their net revenues in taxes, while the 
State banks, for the most part much smaller and less 
profitable institutions, pay over 6 V 2 per cent of their 
net revenues in taxes. It is not believed that the 
present time is appropriate for a complete correction 
of the difference in the basis of taxation and the draft 
of bill attached maintains the classification of national 
banks and trust companies with a rate of 6 per cent 
and of the incorporated savings banks with a rate 
of 4 per cent. However, the deductions, because of 
interest paid on savings, are made applicable to the 
national banks and the State banks on a uniform basis 
with a loss in revenue to the District of Columbia of 
approximately $109,000 . . 

Later, in 1939, the method of taxation applying to banks 
and trust companies was discussed in the so-called “Pond 
Report” 51 in -which an extensive survey of the District 
of Columbia tax system was made for the Joint Committee 
on Internal Revenue Taxation of the First Session of the 
Seventy-Sixth Congress. The pertinent part of this report 
reads as follows (pp. 41-42): 

“Bank taxes. —As is the case with public utilities, 
bank taxation has remained virtually unchanged since 
the passage of the 1902 and 1904 law's relieving banks 
of all personal property taxes and imposing gross 
earnings taxes instead. National banks and trust 
companies are charged with a 6 per cent rate, incor¬ 
porated savings banks 4 per cent of the difference 
between gross earnings and interest paid depositors, 
with building and loan associations paying 2 per cent 
on gross earnings . . . The relative importance of 
these gross earnings taxes is reflected in the compila¬ 
tion given below. ! 

District of Columbia bank and building and loan 
tax levies, recent years. ; 


si District of Columbia Tax Study: Report pursuant to the Act of May 16, 
1938, Amending the District of Columbia Revenue Act of 1937 and Section 
1203, Revenue Act of 1926 (House Document No. 108, 76th Cong., 1st Sess.). 
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Incorporated 

Eitilding 



National 

Trust 

Savings 

and Loan 


Year 

Banks 

Companies 

Banks 

Associations 

Total 

1931 

$437,172 

$349,486 

$76,891 

$79,264 

$942,813 

1933 

312,177 

264,811 

60,917 

93,614 

731,519 

1935 

198,801 

171,771 

25,996 

100,206 

496,774 

1937 

187,901 

246,734 

39,902 

120,245 

594,782 

1938 

213,887 

238,704 

47,454 

124,520 

624,565 

“Originally, 

incorporated savings banks 

paid the 


6-per cent rate but it was cut to 4 per cent in 
1904. National banks and trust companies now do a 
considerable business in tbeir savings departments, 
yet are taxed at a higher rate and with no deduction 
allowed for interest paid to their depositors.” 

Although the revenue laws of the District of Columbia 
including Section 47-1701, D. C. Code (1940), insofar as it 
applied to utilities, w^ere amended as a result of the Pond 
Report, Section 47-1703, D. C. Code (1940), remained un¬ 
changed. 

5. The Assessments for the fiscal year 1945. In July, 
1944, the Assessor’s Office mailed to respondents the blank 
forms prepared by it for use by incorporated savings 
banks in making, pursuant to the Act of 1904, their gross 
earnings tax return for the fiscal year 1945 (App. 318). 
Each of the respondents filled in the information required 
by this form, i. e., its gross earnings for the period July 
1, 1943, to June 30, 1944, the amount of interest which 
it had paid to savings depositors during this period, and 
the difference between these two figures. Each of the 
respondents also filed its return, thus filled out, with the 
Assessor’s Office in July, 1944. (App. 31-32, 223, 287, 329, 
365, 427-428). Thereafter, sometime prior to September 
1, 1944, the Board of Personal Tax Appraisers assessed 
each respondent for the fiscal year 1945 under the provisions 
of the Act of 1904 as an incorporated savings bank on the 
basis of the information contained on these returns, i. e., 
by assessing it at the rate of four per cent on the amount 
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of its gross earnings for the period July 1, 1943, to June 
30, 1944, less the amount of interest it paid to sayings 
depositors over the same period. Tax bills reflecting these 
assessments and bearing the date of September 1, 1944, 
were rendered to each of the respondents. Each of the 
respondents duly paid the tax stated in the bill rendered 
it, either by one payment made in September, 1944, or 
in equal payments in September, 1944, and March, 1945. 
(App. 4, 41, 238, 295, 341, 379.) 

On October 17, 1946, the Board of Personal Tax Ap¬ 
praisers sent to each of the respondents a letter which 
stated that ( e.g ., App. 357-358): 

“On September 30,1946, the Assessor and the Board 
of Personal Tax Appraisers determined that, begin- 
ing with the fiscal year 1945, taxes of [the respondent 
concerned] should be assessed under Section 47-1701, 
D. C. Code 1940. 

The return of [the respondent concerned] for j the 
fiscal year concerned has been rejected, to the extent 
that taxes have been computed at the rate of six 
percentum and the deduction of interest paid to 
depositors has been disallowed.” 

i 

Each respondent received with this letter a tax bill setting 
forth a reassessed gross earnings tax for the fiscal year 
1945. These tax bills showed on their faces that the re¬ 
assessed taxes for the fiscal year 1945 had been arrived 
at in the following manner: (1) by adding to the figure 
set forth in the return filed in July, 1944, as the difference 
between gross earnings and interest paid to savings de¬ 
positors the amount set forth on the same return as the 
interest paid to such depositors; (2) by assessing the figure 
so arrived at (which was the same figure set forth on the 
return of July, 1944, as the amount of gross earnings) 
at the rate of 6%; and (3) by deducting, from the amount 
arrived at by taking six per cent of the gross earnings of 
the respondent concerned, the amount of the gross earnings 
tax paid by it during the fiscal year 1945 (e.g., App. 227, 
291, 333, 269, 430). ! 
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When the Board made the reassessments in October, 
1946, the only returns which it had before it were those 
made by the respondents in July, 1944. No additions or 
amendments had been made thereto (App. 180, 318-319). 
In fact, the only information which the Board had con¬ 
cerning the amounts of the gross earnings of the various 
respondents when it made the additional assessments was 
that set forth in the returns "which the petitioners made 
in July, 1944 (App. 318-319). Furthermore, the Board, 
by virtue of these returns, had all the information con¬ 
cerning the gross earnings of the respondents that it would 
have received if petitioners had filed their returns on the 
blank forms provided by the Assessor’s Office for use by 
“National Banks, all Other Incorporated Banks and Trust 
Companies” in making returns under the Act of 1902 (Cf. 
App. 329-300 with App. 335). 

The Board of Personal Tax Appraisers made these re¬ 
assessments against the respondents on October 17, 1946, 
as a result of the re-examination which it made in Sep¬ 
tember, 1946, of the entire banking situation in the District 
of Columbia in light of the decision of the Court of Ap¬ 
peals in the Hamilton National Bank Case (App. 4-5). As a 
result of its examination, the Board concluded that all banks 
in the District, including the respondents, should be assessed 
under the Act of 1902 for the fiscal year 1945 (App. 174- 
175). On arriving at the conclusion that each respondent 
should be taxed under the Act of 1902, i.e., as an “incor¬ 
porated savings bank”, the Board w"as guided by the fol¬ 
lowing definition of a savings bank (App. 176): 

“. . . one whose business is primarily that of han¬ 
dling deposits of persons, of the savings of persons 
and investing those moneys pursuant to the banking 
laws.” 

By “primarily” the Board did not mean that a bank 
was a savings bank if its savings deposits exceeded its 
commercial accounts (App. 176, 180-181). Some of the 
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respondents had savings accounts in excess of their com¬ 
mercial accounts; but they were not classed by the Board 
as savings banks because of the many types of general 
banking which they did (App. 178). 

The Board made the reassessments because it was of 
the opinion that the “predominant feature” of each respon¬ 
dent was that of a general banking business (App. 176), 
that each respondent was engaged primarily in a commer¬ 
cial banking business (App. 77) in the same manner as 
other banks in the District of Columbia (App. 178, 181), 
and that respondents were not primarily engaged in a sav¬ 
ings bank business (App. 180). 

The Board thought it necessary to make the additional 
assessments in order to comply with the mandate of the 
Court of Appeals that the “presently existing” discrimi¬ 
nations referred to in that case be removed (App. 179). 

6. Nature of respondents 7 banking business. The re¬ 
spondents conduct their banking businesses under non¬ 
national charters which in some instances authorize them 
to do a general banking business (App. 294, 340, 377) and 
in other instances under charters giving the power to do 
both a general banking business and a savings bank busi¬ 
ness (App. 2, 40, 236). Acting under their charter powers, 
all of the respondents accepted savings and commercial 
deposits (App. 2, 40, 236, 294, 340, 377-378). None of the 
respondents had trust powers (App. 66, 261, 310, 352; Tr. 
(9839) 130-131). 

The respondents are associate members of the District 
of Columbia Clearing House Association (App. 28-29, 66, 
247, 308, 351). Full membership in the Association, car¬ 
rying with it the right to vote in decisions of the Associa¬ 
tion, is held only by national banks or trust companies 
(App. 68, 309). As associate members of the Association, 
respondents do not have the right to vote in the policies 
of Association, being thus foreclosed from participation 
in the decisions of questions which are of importance to 
local banks. Two such questions of importance in respect 
of which respondents could not participate by vote was 
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(a) whether Washington, D. C., should be continued as a 
“reserve city” (App. 69-70, 247-248) and (b) whether 
the banking hours in the District should be lengthened 
(App. 87). Requests by certain of the respondents for full 
membership in the Association have been denied (App. 86, 
247; Tr. (9834) 59-60). The decision of the Association 
to have Washington continued as a “reserve city” had 
the result of requiring respondents (and all other banks 
in the District) to keep higher reserves against their de¬ 
posits than would have been the case if Washington had 
been removed from the “reserve city” category. These 
higher reserves reduced the amount of funds that respond¬ 
ents would have had available for investment had the 
“reserve city” designation been dropped. The mainte¬ 
nance of this “reserve city” status was only of advantage 
to national banks and trust companies which have large 
deposits from banks and corporations, in and out of Wash¬ 
ington. Those institutions believed that the “reserve city” 
status of Washington helped them to maintain the large 
balances referred to. Respondents have few deposits of 
this nature, and, therefore, are not interested in main¬ 
taining Washington as a “reserve city” (App. 67-70, 247- 
248). Respondents as associate members are not permitted 
to clear items directly through the Association. Rather, 
respondents are required to send their checks for clearance 
to the Association through full members (national banks 
or trust companies). Respondents compensate the full 
members for handling respondent’s clearance items by 
maintaining with the full members balances large enough 
to make it worthwhile for them to handle respondent’s 
clearance items. Respondents pay the same dues to the 
Association as the full members. (App. 28-29, 66, 85, 308- 
309.) 

The respondents made real estate loans (App. 3, 40, 237, 
294, 340, 378), commercial loans (App. 40, 237, 304, 347, 
378), personal loans (App. 3, 81, 237, 304, 340, 392-393), 
collateral loans (App. 3, 40, 237, 294, 340, 378), pur¬ 
chased commercial paper (App. 63), and invested in bonds 
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and stocks (App. 3, 40, 237, 327, 340, 378). Respondents 
rented safe deposit boxes (App. 2, 237, 294, 341, 378). 
Some or all of respondents: (a) charged fees for cashier’s 
checks (App. 237, 303, 341); (b) charged fees for services 
in connection with the handling or servicing of checking 
accounts 52 (App. 3, 41, 237, 294, 341, 378); (c) charged 
fees for collecting utility bills (App. 237, 303, 341; Tr. 
(9834) 145); (d) received fees from the Government for 
redeeming war bonds (App. 283, 303, 341; Tr. (9834) 142; 
Tr. (9839) 138); (e) received fees for handling and ser¬ 
vicing F. H. A. loans (App 303); and (f) received fees for 
handling ration coupon banking (App. 431). 

Respondents issued savings pass books (Tr. (9834) 46f 
Tr. (9837) 47, 54; Tr. (9838) 48; Tr. (9839) 139). They 
could condition withdrawal of savings deposits on the 
giving of notice by depositors (Tr. (9834) 46; Tr. (9837) 
54). Checking accounts could be withdrawn at will. 

Respondents paid interest on their savings deposits 
(App. 3, 41, 237-238, 295, 341, 379). The average savings 
deposits of respondents were approximately: (a) Bank of 
Commerce & Savings (date, Dec. 31, 1944), $686.56 (Of. 
App. 2); (b) Security Savings & Commercial Bank (date, 
June 30, 1944), $374.02 (Cf. App. 40); (c) City Bank of 
Washington (date, Nov. 30, 1944), $410.51 (App. 282); (d) 
McLachlen Banking Corporation (date, Oct. 10, 1945), 
$485.08 (Cf. App. 325 and 301); (e) Anacostia Bank (date, 
June 30, 1944), $390.52 (Cf. App. 361); (f) Industrial 
Bank of Washington (date, Oct. 10, 1945), $301.98 (Cf. 
App. 421). The average savings deposit for all six banks 
was $420.24.” 

With respect to number of accounts, the ratios of re¬ 
spondent’s savings accounts to total accounts were as fol¬ 
lows: (a) Bank of Commerce and Savings (date, Dec. 31, 

52 It is not known when the practice of making service charges in connec¬ 
tion with checking accounts began. The witness Groom testified that one of the 
respondent banks was making such charges prior to 1922. (App. 275-276). 

53 This figure was arrived at by dividing the total number of savings accounts 

of all respondents into the total dollar amount of the savings accounts of all 
respondents. • 
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1944), 55% (Cf. App. 2); (b) Security Savings and Com¬ 
mercial Bank (date, June 30, 1944), 63% (Cf. App. 40); 
(c) City Bank of Washington (date, Nov. 30, 1944), 48% 
(Cf. App. 236); (d) McLachlen Banking Corporation (date, 
Oct. 10, 1945), 45% (Cf. App. 301, 325); (e) Anacostia 
Bank (date, June 30, 1944), 63% (App. 361); and (f) 
Industrial Bank of Washington (date, June 30, 1944), 
68% (Cf. App. 412). Thus, the average ratio of numbers of 
savings accounts to total number of accounts for all respon¬ 
dents was 57%. 

The ratios, dollarwise, of respondent’s savings deposits 
to total deposits were as follows: (a) Bank of Commerce 
and Savings (date, December 31, 1943), 31.8% (App. 2; 
Tr. (9834) 137); (b) Security Savings and Commercial Bank 
(date, June 30, 1944), 27.5% (App. 40, 166); (c) City Bank 
of Washington (date, June, 1944), 29.2% (App. 236); (d) 
McLachlen Banking Corporation (date, June 30, 1944), 
31% (App. 323); (e) Anacostia Bank (date, June 30, 
1944), 47.6% (App. 340, 361); and (f) Industrial Bank of 
Washington (date, June 30, 1944), 53.9% (App. 378, 413). 
Thus, the average ratio, dollarwise, was 36.7%. 

Generally, the ratios, in respect of dollar amounts, of 
savings deposits to total deposits declined among the pe¬ 
titioners from 1940 to 1945 ( e.g ., App. 40, 236, 294, 340). 
The witnesses Groom, Addison, Burton and McLachlen, 
presidents of four of the respondent banks, attributed this 
decline in ratios to two factors. The first factor was the 
influx of people into Washington, D. C., in connection with 
the national defense and war activities of the Govern¬ 
ment. These people were primarily interested in estab¬ 
lishing checking accounts which could readily be with¬ 
drawn rather than savings accounts which had certain 
restrictions against the withdrawal thereof. The second 
factor was the Government’s war bond drive. This drive, 
in which the banks cooperated by recommending to their 
depositors that they withdraw savings and invest them in 
war bonds, tended to draw off funds which otherwise 
would have been reflected in savings accounts (App. 70-71, 
244-245, 309; Tr. (9834) 79). 
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SUMMARY OP ARGUMENT. 

I. 

Respondents, during the base tax period (July 1, 1943, 
to June 30, 1944), were incorporated savings banks within 
the meaning of the Act of 1904. Accordingly, respondents 
can only be taxed under that Act. 

The Act of 1904 does not contain a definition of the 
phrase “incorporated savings banks’ 7 used therein. 
Therefore, it is both proper and necessary to refer to the 
“history of the times” to determine the proper meaning 
of this phrase. A reference to the history of the times 
shows beyond doubt that Congress, in using the phrase “in¬ 
corporated savings banks”, had reference to four banks 
doing business in the District of Columbia in 1904. From 
this it is apparent that Congress meant the Act of 1904 to 
apply to those four banks and all subsequent banks having 
the same nature and doing substantially the same type of 
business as those prototype banks of 1904. An examina¬ 
tion of the evidence in these cases compels the conclusion 
that respondents have the same nature and are doing the 
same type of business as the incorporated savings banks 
of 1904. It follows, therefore, that respondents can sub¬ 
stantially be taxed properly only under the provisions of 
the Act of 1904. 

After the passage of the Act of 1904, the taxing authority 
applied that Act to the prototype banks of 1904 and con¬ 
tinued to apply it to them until they went out of existence. 
Similarly, the taxing authority through 1945 applied the 
Act to respondents, each of whom have the same nature and 
do substantially the same business as the incorporated sav¬ 
ings banks of 1904. Congress has been advised of the con¬ 
sistent and long outstanding administrative construction 
of the Act of 1904. Despite this Congress has not amended 
the Act of 1904, though it has on several occasions amended 
the Act of 1902, of which the Act of 1904 was amendatory. 
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Therefore, the consistent and long continued administra¬ 
tive construction of the taxing authority, being known to 
Congress and approved by it, has the force of law. It fol¬ 
lows that the taxing authority did not in 1946 have the au¬ 
thority to change that administrative construction and tax 
respondents on a basis different from that provided by the 
Act of 1904. In any event, the consistent and long contin¬ 
ued administrative construction of the Act of 1904 should 
be given controlling weight inasmuch as that Act is not 
clear on its face. If this is done, it follows that respondents 
are incorporated savings banks within the meaning of the 
Act of 1904 and, accordingly, can be taxed only under the 
terms thereof. 

There is no justification for the contention in petitioner’s 
brief that this Court in the case of Hamilton National Bank 
v. District of Columbia , 81 U. S. App. D. C. 200, 156 F. 2d 
843, directed the taxing authority to reassess respondents 
under the Act of 1902. 

To support the 1946 reassessments against respondents, 
the taxing authority of the District used an erroneous test 
for determining the nature of an incorporated savings bank 
under the Act of 1904. The vice of the definition arises from 
the failure of the taxing authority to base its definition on 
the nature of the business of the prototype banks of 1904. 
The failure to base the definition on the nature and busi¬ 
ness of these incorporated savings banks of 1904 is so basic 
as to vitiate the definition used by the taxing authority. 

II. 

The taxing authority did not have power in 1946 to re¬ 
assess gross earnings taxes against respondents for the 
fiscal year 1945. 

In July, 1944, respondents, in conformity with the then 
outstanding administrative construction, made returns of 
their gross earnings according to the provisions of the 
Act of 1904. The information contained on these returns 
was true and correct. In addition, these returns contained 
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all of the information concerning respondents’ gross earn¬ 
ings that was required under the Act of 1902. The taxing 
authority accepted these returns and in September, 1944, 
on the basis of the information contained therein, assessed 
gross earnings taxes against respondents under the Act of 
1904 for the fiscal year 1945. Respondents duly paid these 
taxes. Later, in October, 1946, the taxing authority pur¬ 
ported to reject the returns which respondents had made in 
July, 1944, and to reassess respondents’ gross earnings un¬ 
der the Act of 1902 for the fiscal year 1945. In making this 
reassessment in 1946, the taxing authority used only the in¬ 
formation concerning respondents’ gross earnings set forth 
in the returns which respondents had made in July, 1944. 

Under the cases of Tumulty v. District of Columbia, 69 
App. D. C. 390, 102 F. 2d 254, and Hunt v. District of Co¬ 
lumbia-, 71 App. D. C. 143,108 F. 2d 10, it is the established 
rule of law in this jurisdiction that the taxing authority does 
not have authority to make a reassessment after the close 
of the taxable year in the absence of a statute giving such 
authority. This rule is not limited to cases involving prop¬ 
erty taxes. It is the contention of respondents that there 
is no statute giving the taxing authority the power to make 
reassessments of gross earnings taxes after the close of a 
tax year. If Section 47-1408, D. C. Code (1940), does give 
this power, it is inapplicable because: (1) the returns made 
by respondents in July, 1944, were true and correct; and 
(2) the reassessments were not made within two years after 
the filing of the returns. Therefore, whether Section 47- 
1408 applies or not, it follows that the taxing authority did 
not have power to make the reassessments herein involved. 
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ARGUMENT. 

L 

The Act of 1904 (Second Paragraph of Section 47-1703, 
D. C. Code (1940)) When Correctly Construed Re¬ 
quires That Respondents Be Taxed at the Rate of 4% of 
Their Gross Earnings, Less Interest Paid Depositors. 

The question involved in this phase of the argument is 
solely this: At what rate and on what basis must the re¬ 
spondents be taxed? We are not concerned with how or on 
what basis national banks or trust companies in the District 
of Columbia should be taxed. If the respondents are “in¬ 
corporated savings banks” within the meaning of the Act 
of 1904, then, regardless of anything else, they must be taxed 
under that Act at the rate of 4% of their gross earnings, less 
interest paid depositors, and cannot be taxed on the basis 
provided for “incorporated banks” by the Act of 1902. 

That respondents are “incorporated savings banks” with¬ 
in the meaning of the Act of 1904, and that they are not 
“incorporated banks” within the meaning of the Act of 
1902, can be determined by a consideration of the following: 

A. What Congress understood to be the meaning of the 
term “incorporated savings banks” at the time of the pas¬ 
sage of the Act of 1904. 

B. The administrative construction of the Act of 1902 
and the Act of 1904, known to, and approved by Congress. 

C. The contemporaneous and long continued administra¬ 
tive construction of the Act of 1902 and the Act of 1904. 

D. The erroneous test used in 1946 by the taxing authority 
in determining that respondents were not incorporated sav¬ 
ings banks within the meaning of the Act of 1904. 

A. 

Respondents axe the type of banks that Congress meant 
to be affected by the Act of 1904. 

The Congress did not set forth in the Act of 1904 a defini¬ 
tion to be used in determining what banks should be con- 
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sidered “incorporated savings banks” within the meaning 
of that Act. Therefore, it would seem without question that 
it is both proper and necessary to refer to the “history of 
the times” to ascertain what Congress meant by the term 
“incorporated savings banks” as used in the Act. 

Very early the Supreme Court, in the famous case of 
Rhode Island v. Massachusetts, 12 Pet. 657, 9 L. Ed. 1233, 
held that: “In the construction of the Constitution we must 
look to the history of the times and examine the state of 
things existing when it was framed and adopted (12 Wheat, 
254; 6 WTheat, 416; 4 Peters 431,432).” As is to be supposed, 
if such rule of construction applied in interpreting the Con¬ 
stitution, a fortiori, it is to be employed in construing a 
statute about which there is so much doubt as to its meaning. 
Thus, Moorehead v. New York Ex Rel. Tipaldo, 298 U. S. 
587, 615, 80 L. Ed. 1347,1357, the Supreme Court held that in 
respect of the statute of New York there under considera¬ 
tion, “The ‘Factual background’ must be read in the light 
of the circumstances attending its enactment.” And Mr. 
Chief Justice Taft in Stafford v. Wallace, 258 U. S. 495, 513, 
66 L. Ed. 735, 740, said:“It is helpful for us in interpreting 
the effect and scope of the act, in order to determine its 
validity, to know the conditions under which Congress 
acted.” Also, in an earlier case, United States v. Union 
Pac. RR Co., 91 U. S. 72, 79,23 L. Ed. 224, 228, we find this 
language: 

“* * * courts, in construing a statute, may with pro¬ 
priety recur to the history of the times when it wa$ 
passed, in order to ascertain the reason as well as the 
meaning of particular provisions in it. ” 

; 

And, finally, in Platt v. Union Pacific Railroad Co., 99 U. S> 
48, 64, the Court said: ; 

“ * * * in endeavoring to ascertain what the Congress 
of 1862 intended, we must, as far as possible, place our-: 
selves in the light that Congress enjoyed, look at things 
as they appeared to it, and discover its purpose from 
the language used in connection with the attending cir¬ 
cumstances.” ! 
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A consideration of the evidence of record in these cases 
relating to the “history of the times” makes it plain that 
Congress, at the time of the passage of the Act of 1902, in 
which incorporated savings banks were not specifically men¬ 
tioned, and at the time of the passage of the Act of 1904, 
which relates specifically to incorporated savings banks, 
considered that certain particular banks doing business in 
the District of Columbia in 1902 and 1904 were incorporated 
savings banks and that, when it legislated with reference to 
“incorporated savings banks” in the Act of 1904, it meant 
for the provisions of that Act to apply to banks doing the 
type of business done by those particular banks. Thus, with 
respect to the Act of 1902, we find in a committee print of the 
Senate Committee on the District of Columbia, prepared for 
the use of that Committee at the time that the bill which be¬ 
came the Act of 1902 was pending before it, the names of 
three banks under the designation “Savings Banks.” The 
banks so designated were: The Washington Savings Bank; 
the Union Savings Bank, and the Home Savings Bank (p. 
8, supra). A letter from the treasurer of the Washington 
Savings Bank appearing in the same committee print made 
it plain that the Washington Savings Bank was incorporated 
under the laws of the State of West Virginia and that it 
was operated for profit (App. 107-108). The Reports of the 
Comptroller of the Currency for the years 1901 and 1902 in¬ 
formed the Congress that there were no mutual savings 
banks doing business in the District of Columbia during 
those years (pp. 8-9, supra). In the letter from the treas¬ 
urer of the Washington Savings Bank referred to above, 
Congress was presented with facts which the Washington 
Savings Bank obviously thought sufficient to entitle “sav¬ 
ings banks of the District of Columbia” to favorable treat¬ 
ment in any legislation having in view the taxation of banks 
in the District of Columbia {idem). Despite this, how¬ 
ever, Congress saw fit to tax the designated ‘ ‘ savings banks ’ ’ 
on the same basis as national banks and trust companies. 
And, to make certain that there should be no doubt of its in- 
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tention on this point, it changed the provisions of Paragraph 
7 of Section 6 of the bill that became the Act of 1902 so that 

j 

the preferential basis of taxation originally permitted there¬ 
under to “savings banks” should apply only to “savings 
banks having no capital stock” (pp. 5-6, supra). 

We submit that it is clear from the foregoing that Con¬ 
gress in 1902 considered that three banks then doing busi¬ 
ness in the District of Columbia, i. e., the Washington Sav¬ 
ings Bank, the Union Savings Bank, and the Home Savings 
Bank, were incorporated savings banks and that this con¬ 
sideration played an operative part in its enactment of the 
Act of 1902. 

Turning to the Act of 1904, we find that the Senate Com¬ 
mittee on the District of Columbia, when it had before it the 
companion bill to the bill that became the Act of 1904, con¬ 
sidered and discussed another letter from the treasurer of 
the Washington Savings Bank in light of whether or not the 
pending bill would give that bank the relief from taxation 
under the Act of 1902 which was asked for in the letter (pp. 
12-14, supra). The reports of condition submitted to the 
Comptroller of the Currency by the trust companies and 
national banks doing business in the District of Columbia 
during the years 1901-1904 (p. 22, supra), the advertise¬ 
ments of those banks (pp. 21-22, supra), and the testimony 
of the witnesses in these cases (pp. 20, 23-24, supra) estab-- 
lish that these banks did not, during the period mentioned, 
accept savings deposits. Nor could the national banks: 
legally make real estate loans at that time. On the other 
hand, the advertisements (pp. 16-17, supra), the published 
statements of condition (pp. 17-18, supra) and the testi¬ 
mony of witnesses in these cases (pp. 18-20, supra) dem¬ 
onstrate that the Washington Savings Bank, the Union 
Savings Bank, the Home Savings Bank, and the Potomac 
Savings Bank (which was not in existence at the time of the 
enactment of the Act of 1902) did accept, and were the only i 
banks in the District of Columbia which did accept, savings 
deposits in 1904. These banks did make real estate loans 
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(pp. 19-21, supra). Furthermore, the letter of the Commis¬ 
sioners of the District of Columbia to the Senate Committee 
on the District of Columbia (p. 10, supra) recommending 
passage of the bill that became the Act of 1904 and the con¬ 
sideration given by the Committee to the letter of the treas¬ 
urer of the Washington Savings Bank (pp. 13-14, supra) 
show that Congress passed the Act of 1904 to impose taxes 
on then existing banks and not merely to legislate with ref¬ 
erence to a problem that might arise in the future. 

All of these considerations, we submit, consistently with 
the rule of statutory construction referred to above, lead to 
the conclusion that Congress in using the term “incorpor¬ 
ated savings banks” in the Act of 1904 meant, in effect, the 
Washington Savings Bank, the Union Savings Bank, the 
Home Savings Bank, the Potomac Savings Bank and all sim¬ 
ilar banks doing substantially the same type of business as 
those banks of 1904. Accordingly, the question whether re¬ 
spondents are “incorporated savings banks” within the 
meaning of the Act of 1904 requires (1) the ascertainment 
of the nature and activities of the incorporated havings 
banks of 1904 and (2) the determination whether respon¬ 
dents have substantially the same nature and carry on the 
same activities. 

The characteristics of the Washington Savings Bank, the 
Union Savings Bank, the Home Savings Bank, and the 
Potomac Savings Bank in 1904, as shown by the exhibits 
and testimony in these proceedings, were: 

1. They were not national banks (pp. 14-15, supra). 

2. They were not trust companies (p. 15, supra). 

3. They were incorporated; were organized for profit; 
were not mutual or benevolent institutions (pp. 13-15, 
supra). 

4. Their charters gave them the power to do a general 
banking business (p. 15, supra). 

5. They did not have trust powers (p. 15, supra). 
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6. They were associate members only of the District of 
Columbia Clearing House (pp. 19-20, supra). 

7. They accepted both savings and commercial deposits 
(pp. 16-20, supra). 

8. They had ratios of savings deposits to total deposits as 
follows: Union Savings Bank, 90.08% (Pet. Br. 48); Home 
Savings Bank, 72.79% (Pet. Br. 48); Washington Savings 
Bank, 50.37% (Pet. Br. 48); Potomac Savings Bank, com¬ 
mercial deposits “largely exceeded” savings deposits (p. 
20, supra). 

9. The relation of numbers of savings accounts to total 
number of deposits not known except with respect to 
Potomac Savings Bank (p. 20, supra), in which case num¬ 
ber of savings deposits did not exceed commercial deposits, 
and with respect to the Washington Savings Bank, in which 
case savings accounts outnumbered commercial accounts 
considerably (App. 45). 

10. They paid interest on savings deposits (pp. 16-17, 
supra). 

11. They issued savings pass books (p. 19, supra). 

12. They were the depositories of savings of persons of 
moderate means. Average deposit, $203.40 (p. 21, supra). 

13. They could condition withdrawal of savings accounts 
on the giving of notice by depositor; checking accounts 
withdrawals at will (p. 19, supra). 

14. They: (a) made real estate loans (pp. 19-20, supra ); 
(b) made commercial loans {idem.)-, (c) made personal 
loans (p. 20, supra ); (d) made loans on collateral (pp. 19- 
20, supra ); (e) purchased commercial paper (p. 20, supra) ;i 
(f) invested in stocks and bonds (pp. 19-21, supra). 

15. They rented safe deposit boxes (p. 20, supra). 

The above list of the characteristics and activities of the, 
incorporated savings banks of 1904 show that the practical 
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definition of such a bank to be gathered from the “history 
of the times’’ is a bank which, having a power to do a 
general banking business, conducted both a savings and a 
commercial banking business. That each of respondents 
meet this practical definition of an incorporated savings 
bank is clear. Each of the respondents were, during the 
time pertinent to the instant proceeding, just as were the 
incorporated savings banks of 1904, engaged in a savings 
and commercial banking business under charter powers 
giving a right to engage in a general banking business 
(p. 35, supra). However, the point that respondents are 
incorporated savings banks within the meaning of the Act 
of 1904 need not rest alone on the general definition of 
an incorporated savings bank derived from the “history of 
the times”. The same conclusion follows from a compari¬ 
son of the nature and of the various activities of re¬ 
spondents with the known nature and activities of the in¬ 
corporated savings banks of 1904. Such a comparison can 
best be approached initially by setting forth the attributes 
and activities of the incorporated savings banks of 1904 
(as set forth on pp. 46-47, supra) in one column and par¬ 
alleling this with another column stating whether respond¬ 
ents have the same or different characteristics. 


Incorporated Savings Banks of 1904 

1 . Not a national bank. 

2. Not a trust company. 

3. Incorporated; organized for profit of shareholders; 
not mutual or benevolent institutions. 


Respondents 

1. Same (p. 35, supra). 

2 . Same (idem). 

3. Same (idem). 


4. Charter power to do a general banking business. 4. Same (idem). 

5. No trust powers. 5. Same (idem). 


6 . Associate members only in D. C. Clearing House. 


7. Accepted both savings and commercial deposits. 


6 . Same (pp. 35-36 

supra). 

7. Same (p. 35, supra) 


8 . Known ratios of savings deposits to total de¬ 
posits for three banks ranged from 90.08% to 
50.37%; the commercial deposits of the other bank 
“largely exceeded” its savings deposits, which 
would mean with regard to this bank that its ratio 
of savings deposits to total deposits was substan¬ 
tially less than 50%. 


8 . Ratio of savings de¬ 
posits to total de¬ 
posits ranged from 
53.9% to 27.5% (p. 
38, supra). 
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9. Relation of savings accounts to total savings and 9. Varied from 68% to 
commercial accounts not known, except with re- 45%, averaging 57% 

spect to the Potomac Savings Bank, in which case (pp. 37-38, supra). 

number of savings accounts did not exceed com¬ 
mercial accounts, and in respect to Washington 
Savings Bank in which case savings accounts out¬ 
numbered commercial accounts considerably. 

10. Paid interest on savings deposits. 10. Same (p. 37, supra). 

11. Issued savings pass books. 11. Same (idem). 

12. Depositories of savings of persons of moderate 12. Same. Average de¬ 
means. Average deposit, $203.40. posit $420.24 

(idem). 

I 

13. Could condition withdrawal of savings deposits on 13. Same (idem). 
notice; permitted withdrawal of commercial ac¬ 
counts at will of depositors. 

14. Same (pp. 36-37, 
supra). 


15. Same (p. 37, supra). 

From the above comparison, in which the basic point of 
reference is the known features of the incorporated savings 
banks of 1904, it is apparent that the attributes and activi¬ 
ties of those banks of 1904 find an almost exact correspond¬ 
ence among the attributes of respondents. In fact, the 
only deviation, if such it may be properly called, is in re¬ 
spect of a matter in which there were wide differences 
among the incorporated savings banks of 1904, that is, the 
relation of savings deposits to total deposits. It is true that 
the ratio, dollar wise, of savings deposits to total deposits 
among respondents is not as high as it was in the case of the 
Union Savings Bank and the Home Savings Bank. But, on 
the other hand, it is true that the relation of respondents 
savings deposits to total deposits falls with the range estab¬ 
lished by the Washington Savings Bank and the Potomac 
Savings Bank. In other words, the relationship of savings 
deposits to total deposits among respondents ran from a 
point slightly in excess of commercial deposits, as was the 
case with the Washington Savings Bank in 1904, to a 


14. (a) Made real estate loans. 

(b) Made commercial loans. 

(c) Made personal loans. 

(d) Made loans on collateral. 

(e) Purchased commercial paper. 

(f) Invested in bonds and stocks. 

15. Rented safe deposit boxes. 
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point at which savings deposits, though substantial, were 
largely exceeded by commercial deposits, as was the case 
with the Potomac Savings Bank in 1904. In this connec¬ 
tion it should be borne in mind that the uncontradicted 
testimony in these cases is to the effect that respondents, 
under the urging of the Government, persuaded their sav 
ings depositors to invest their savings in War Bonds (p. 
38, supra). This naturally had the effect of retarding the 
growth of savings accounts both in numbers and amount, 53 ® 
though actually savings accounts increased among respon¬ 
dents both in numbers and amounts during the war years. 
Furthermore, such testimony shows that the influx of na¬ 
tional defense and war workers had the effect of sharply 
increasing checking accounts {idem). Such persons, of 
course, were more interested in establishing checking ac¬ 
counts, which could be readily withdrawn, rather than sav¬ 
ings accounts, which had certain restrictions against the 
withdrawal thereof (idem). All of these factors caused 
checking accounts to increase at a greater rate than sav¬ 
ings accounts, both in number and amounts, during the 
war period and, thus, had the necessary result of substan¬ 
tially reducing the ratios of respondents 9 savings accounts 
to total accounts, both in numbers and amounts. 

To this point, the comparison made between the respond¬ 
ents and the incorporated savings banks of 1904 has used 
the attributes and activities of the latter as the basic point 
of reference. And this comparison, as just shown, shows 
that the respondents possess the distinguishing marks of 
the incorporated savings banks of 1904. A consideration 
of the evidence in these cases discloses that respondents 
in addition engaged in certain activities which, so far as 
it is known, the incorporated savings banks of 1904 did 
not. These activities are (p. 37, supra): 

53* For example, the ratios, dollarwise, of respondents savings deposits to 
total deposits in 1939 were, respectively, as follows: 46.6% (Tr. (9834) 138); 
45.5% (App. 40) ; 57.1% (App. 236) ; 50% (App. 294) ; 64.9% (App. 340) ; 
and 52.6% (App. 378). Thus, the 1939 average ratio was 52.8% as against 
the 1944 average ratio of 36.7% (p. 38, svpra ). 
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a. Charging fees for cashiers’ and travellers’ checks; 

i 

b. Making of service charges for handling checking 
accounts; 

c. Charging fees for collecting utility bills; 

d. Charging fees for redeeming war bonds; 

e. Charging fees for servicing and handling F. H. A. 
loans; 

* j 

f. Charging fees for handling ration coupon banking. 

The evidence does not show whether the incorporated 
savings banks of 1904 issued cashier’s or travellers’ 
checks. However, in view of the repeated statements in 
the advertisements of those banks that they engaged in 
commercial banking, and in all of its branches, it would 
seem strange if they did not issue such checks. The prac¬ 
tices of charging fees for handling checking accounts and 
collecting utility bills seemingly developed as a banking 
practice after 1904 (Cf. p. 37, supra). The charging of 
fees for handling and servicing F. H. A. loans, for re¬ 
deeming war bonds, and for handling ration coupon bank¬ 
ing were developments in modern banking resulting, in the 
first case, from federal legislation in the field of real estate 
loans, and in the other two cases from requests of the 
Federal Government that banks undertake the indicated 
activities. 

It appears, then, from an overall comparison between the 
incorporated savings banks of 1904 and respondents that 
the respondents have all of the attributes of, and engaged 
in all of the activities of the 1904 banks and that, in addi¬ 
tion, respondents engaged in certain activities in the field 
of banking not carried on by the banks of 1904. These 
additional activities in the field of banking do not con¬ 
stitute sufficient grounds for holding that respondents are 
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not incorporated savings banks for the same reason that 
the fact of respondents ’ engaging in commercial banking 
in addition to savings banking is not a sufficient reason for 
holding that they are not incorporated savings banks. An 
incorporated savings bank, under the practical definition 
of such a bank arising from the history of the times, is 
one that engages in both a commercial and savings bank 
business. The important consideration is not the nature 
of the commercial banking practices, but the fact that a 
savings bank business is carried on. This was the con¬ 
sideration that induced Congress to pass the Act of 1904, 
and it is the fact that should be controlling of the present 
application of that Act. Under such an application of 
the Act, it is, we submit, clear beyond peradventure of a 
doubt that respondents are incorporated savings banks 
within the meaning of the Act of 1904. 

There is no argument advanced in petitioner’s brief 
(Pet. Br. 32-44) which contradicts the conclusion just 
reached. Petitioner in arguing that respondents are not 
incorporated savings banks within the meaning of the Act 
of 1904 does not consider the nature of the incorporated 
savings banks of 1904. In fact, petitioner never once re¬ 
fers to those banks or their characteristics. The tests 
which petitioner advances for determining whether re¬ 
spondents are incorporated savings banks are obviously 
not controlling. Under those tests, it would have to be 
concluded that the Home Savings Bank, the Union Savings 
Bank, the Washington Savings Bank, and the Potomac 
Savings Bank -were not incorporated savings banks within 
the meaning of the Act of 1904. Such a conclusion, in 
view of the demonstrated fact that Congress in passing 
the Act of 1904 intended that those banks should be con¬ 
sidered incorporated savings banks, demonstrates, without 
need of further argument, the invalidity of the tests sug¬ 
gested by petitioner. Furthermore, petitioner’s contention 
that respondents were engaged in a commercial banking 
business because of the nature of their sources of income, 
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which petitioner sets forth in detail (Pet. Br. 35-37), over¬ 
looks the fact that it has been demonstrated that the incor¬ 
porated savings banks of 1904 had substantially all of the 
same sources of income with the exception of service 
charges. This oversight on the part of petitioner demon¬ 
strates again its avoidance of the only reasonable guide to 
the proper determination of these cases: the nature of 
the prototype banks of 1904 and their activities. Peti¬ 
tioner’s contention based on respondents’ sources of in¬ 
come is obviously not helped by a reliance (Pet. Br. 37) on 
Knass v. Madison & Kedzie State Bank, 345 Ill. 554, 188 
N. E. 836. That case, which had under consideration 
neither the nature nor the activities of an incorporated 
savings bank within the meaning of the Act of 1904, can ob¬ 
viously furnish no support for this contention of peti¬ 
tioner. 

B. 

Congress is presumed to know of the long outstanding ad¬ 
ministrative construction of the Act of 1902 (Section 
47-1701) and the Act of 1904 (second paragraph of Sec¬ 
tion 47-1703) and, having failed to amend those acts, 
that administrative construction has full legislative 
endorsement and force of law. 

At the time of the enactment of the Act of 1902 there 
were several banks in the District of Columbia known as 
“savings banks” or “incorporated savings banks” whose 
business was both “commercial” and “savings” (pp. 14-15, 
19, supra) and of a character substantially identical with 
that of respondents. It is undisputed that, between the 
enactment of the Act of 1902 and the time of the enact¬ 
ment of the Act of 1904 such savings banks were taxed 
in the same manner as were national banks and trust com¬ 
panies. It is also undisputed that, after the passage of 
the Act of 1904, those savings banks were taxed at the rate 
of four per cent on their gross earnings, less interest paid 
to depositors, and that the same banks were taxed under 
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the provisions of the Act of 1904 until they went out of 
existence (p. 24, supra). Likewise it appears from the 
records in these cases that each of the respondents has 
always done substantially the same character of business 
as that done by the incorporated savings banks of 1902 
and 1904 and that respondents have always, up to and 
including the fiscal year 1944, been assessed (pp. 24-25, 
supra) by the taxing authority of the District of Columbia 
as ‘‘incorporated savings banks” under the Act of 1904. 
It is clear, therefore, that, for a period of over forty years 
prior to the time of the making of the reassessments, there 
had been an outstanding administrative construction by 
the taxing authority of the District of Columbia that banks 
doing substantially the same type of business as that done 
by the respondents were “incorporated savings banks” 
taxable under the Act of 1904 and not “incorporated 
banks” taxable under the Act of 1902. 

If there were no other facts but these, the instant con¬ 
tention of the respondents would be on solid ground, be¬ 
cause Congress is presumed to have known of, and to have 
given its endorsement to an administrative construction 
of a statute when that construction has been, as in this 
case, outstanding and unbroken over such a long period. 
United States v. Bailey, 9 Pet. 238, 256, 9 L. Ed. 113, 120; 
National Lead Co. v. United States, 252 U. S. 140, 146-147, 
64 L. Ed. 496, 500. 

There are, however, other admitted facts that conclu¬ 
sively settle the matter. In 1932, an attempt "was made 
to amend the law relating to the taxing of national and 
savings banks, so as to equalize to a degree what the pro¬ 
ponents of such new law contended was unfair discrimina¬ 
tion between the two classes of banks. Not only was a 
draft of a bill to accomplish such purpose submitted to 
Congress, but Congress was told in an accompanying state¬ 
ment and report that savings banks were doing commer¬ 
cial banking like national banks, and that national banks 
were accepting savings deposits (which formerly they could 
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not, or did not do), and the impression was given, or 
sought to be given that actually there was little difference 
between the various types of business carried on by both 
classes of banks. Congress was told in no uncertain lan¬ 
guage that national banks were taxed at 6 per cent on 
their gross earnings, and savings banks at 4 per cent on 
their gross earnings, less interest paid depositors. With 
such facts and claims called to its attention, Congress 
refused to, or did not amend the law (pp. 28-32, supra). 

Later, in 1939, there was a rather comprehensive amend¬ 
ment or revamping of the tax laws of the District of Co¬ 
lumbia, including the Act of 1902. That Act, which, as 
we know, imposes gross earnings taxes on national banks 
and all other incorporated banks and trust companies, 
also imposed gross earnings taxes on public utilities. In 
the course of its 1939 amendments, Congress amended that 
part of the Act of 1902 imposing gross earnings taxes on 
public utilities (53 Stat. 1107), but it kept intact that por¬ 
tion of the Act imposing similar taxes on national banks 
and all other incorporated banks and trust companies. If 
Congress had been dissatisfied with the then long con¬ 
tinued construction placed upon that part of the Act of 
1902 by the taxing authority of the District of Columbia, 
i.e., that the respondents and their forerunners of 1904 
were not subject to the taxing provisions of the Act of 
1902 as “incorporated banks”, or if Congress had believed 
that such construction did not correctly reflect the intention 
of Congress, it most certainly would not have allowed the 
part of the Act of 1902 that imposes the gross earnings 
taxes on banks to remain in its original context. In this 
connection, it is interesting and important to note that in 
enacting the 1939 amendments Congress had before it a 
comprehensive survey of District of Columbia taxation, in 
which the facts and conditions relating to savings and na¬ 
tional banks were clearly set forth (pp. 31-32, supra). This 
report, which was prepared on the initiative of the Commis¬ 
sioners of the District of Columbia and is known as the 
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Pond Report, was supplied by the Commissioners to Con¬ 
gress to aid it in enacting the amendments of 1939. Among 
other things the report, in the section relating to banks, 
states as follows: 

“Originally, incorporated savings banks paid the 
6 per cent rate but it was cut to 4 per cent in 1904. 
National banks and trust companies now do a consid¬ 
erable business in their savings departments, yet are 
taxed at a higher rate and with no deduction allowed 
for interest paid to their depositors.” 

It should be borne in mind, moreover, that (1) the Act 
of 1902 has been amended on other occasions than those 
mentioned above (39 Stat. 717, 1005, 1046; 44 Stat. 832; 
53 Stat. 1107) without any changes being made in that 
part thereof imposing taxes on national banks and all 
other incorporated banks and trust companies, and that 
(2) the Act of 1904, which imposes taxes on incorporated 
savings banks, has never been amended. 

From the foregoing, it is plain that: (1) There had been 
in effect, when the reassessments were made in 1946, an ad¬ 
ministrative construction of over forty years standing that 
banks doing business of the type done by the respondents 
were subject to taxation under the Act of 1904 as “incor¬ 
porated savings banks” and that they were not subject to 
taxation as “incorporated banks” under the Act of 1902. 
(2) Congress knew of this administrative construction of 
the Acts of 1902 and 1904. (3) Congress, although know¬ 
ing of such administrative construction, has amended the 
Act of 1902 without interfering with such administrative 
construction. (4) Congress, although knowing of such ad¬ 
ministrative construction, has never amended the Act of 
1904. In view of this, it is plain, under settled principles, 
that Congress has given its full endorsement to such ad¬ 
ministrative construction and that such construction had 
the full force of law when the reassessments here assailed 
were made. 
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In Crane v. Commissioner, 331 U. S. 1, 91 L. Ed. 1301, 

1304, 1305, 1306, the Supreme Court said: I 

{ 

“As the quoted provisions of the Regulation has 
been in effect since 1918, and as the relevant statutory 
provision has been repeatedly reenacted since then in 
substantially the same form, the former may itself 

now be considered to have the force and effect of law. 

*##*## 

“It may be added that the Treasury has never fur¬ 
nished a guide through the maze of problems that 
arise in connection with depreciation and equity basis, 
but, on the contrary, has consistently permitted the 
amount of depreciation allowances to be computed on 
the full value of the property and subtracted from 
it as a basis. Surely, Congress’ long-continued ac¬ 
ceptance of this situation gives it full legislative en¬ 
dorsement.” 

The decision in the Crane case stems from a line of deci¬ 
sions in the Supreme Court which hold that a long con¬ 
tinued administrative construction of “unamended” or 
“reenacted” statutes acquires legislative approval and 
has the force and effect of law. In recent years that line 
of cases began with National Lead Co. v. United States, 
supra, where we find this language (252 U. S. 146, 147): 

“The reenacting of the drawback provision four 
times, without substantial change, while this method of 
determining what should be paid under it was being 
constantly employed amounts to an implied recognition 
and approval of the executive construction of the Stat¬ 
ute ( United States v. Philbrick, supra; United States 
v. Falk, 204 U. S. 143, 152, 51 L. ed. 411, 414, 27 Sup. 
Ct. Rep. 191; United States v. Cerecedo Hermanos y 
Campania, 209 U. S. 337, 52 L. ed. 821, 28 Sup. Ct. 
Rep. 532), for Congress is presumed to have legislated 
with knowledge of such established usage of an execu¬ 
tive department of the government. ( United States v. 
Bailey, 9 Pet. 238, 256, 9 L. ed. 113,120).” 

I 

This was followed by Brewster v. Gage, 280 U. S. 327, 
337, 74 L. Ed. 457, 463, wherein it was held: 
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“The substantial re-enactment in later acts of the 
provision heretofore construed by the department is 
persuasive evidence of legislative approval of the 
regulation. ’ 1 

Then came United States v. Dakota-Montana Oil Co., 
288 U. S. 459, 466, 77 L. Ed. 893, 898. In this case, Mr. 
Justice Stone said: 

“The administrative construction must be deemed 
to have received legislative approval by the reenact¬ 
ment of the statutory provision without material 
change.” 

The same principle is applied where the particular stat¬ 
ute remains unamended—as distinguished from being re¬ 
enacted without change, which condition or circumstance 
obtained in respect of the Act of 1904. 

In Helvering v. Winmill, 305 U. S. 79, 83, 83 L. Ed. 52, 
55, we find that: 

“Treasury regulations and interpretations long con¬ 
tinued without substantial change applying to un¬ 
amended or substantially reenacted statutes, are 
deemed to have received congressional approval and 
have the force and effect of law .’ 1 

The case of Helvering v. R. J. Reynolds Co., 306 U. S. 
110, 114, 115, 83 L. Ed. 536, 540, 541, has come to be the 
leading authority in this particular phase of the law of 
construction of statutes. It has been cited as authority 
in a large number of Federal cases, and was the sole cita¬ 
tion by the Supreme Court in the Crane case, supra. After 
referring to the administrative construction of provisions 
of the revenue law’s wdiich have been reenacted without 
substantial change, the Supreme Court goes on to say 
(306 U. S. 115): “Under the established rule Congress 
must be taken to have approved the administrative con¬ 
struction and thereby to have given it the force of law.” 
And w r hat is appropos here, the Court ruled that, wrhen 
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such adminisrative construction has been approved by Con¬ 
gress in such manner, the administrative ruling could not 
be retroactively altered or amended, which is what the 
taxing authority is here seeking to do. The application of 
this principle has not been limited to instances of interpre¬ 
tation or construction by formal regulations or decisions, 
but has been cited where the administrative construction 
has been practical and of less formal character. For in¬ 
stance in Citizens National Trust <& Savings Bank v. 
United States, 135 F. 2d 527, 529, this language is found: 

i 

“Since the promulgation of the departmental v^ow, 
the section has been twice amended with no addition 
of a definite provision as to after acquired property 
and presumably with Congressional knowledge of the 
departmental interpretation. Therefore, such inter¬ 
pretation must be taken as approved by Congress. 
Helvering v. R. J. Reynolds Co., 306 U. S. 110, 59 S. 
Ct. 423, 83 L. ed. 536; Bryant v. Commissioner, 9 Cir., 
Ill F. 2d 9; Commissioner v. Plestcheef, 9 Cir., 100 
F. 2d 62.” 

The rule that the failure of Congress to amend a law 
which has been construed by the administrative agency or 
the reenactment of such a law without change amounts to 
Congressional approval is firmly established in the District 
of Columbia. In Corning Glass Works v. Robertson, 62 
App. D. C. 130, 65 F. 2d 476 (cert. den. 290 U. S. 645, 
78 L. Ed. 559), there is found this language: 

“While the Trade-Mark Act (Act of February 20, 
1905, ch. 592, 33 Stat. 724 [See 15 U. S. C. A. '§ 81 
et seq.]) has been before Congress on a number of 
occasions, sections 13 and 22 have not been amended. 
This is indicative of an adoption by Congress of the 
construction placed upon those sections by the tribu¬ 
nals charged with their administration. Copper 
Queen Consol. Mining Co. v. Territorial Board of 
Equalization of Arizona, 206 U. S. 475, 27 S. Ct. 695, 
51 L. Ed. 1143; United States v. Cerecedo Hermanos 
y Compania, 209 TJ. S. 337, 28 S. Ct. 532, 52 L. Ed. 821.” 
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And to the same effect is United States Borax Co. v. 
I ekes, 68 App. D. C. 399, 409, 98 F. 2d 271 (cert. den. 305 
U. S. 619, 83 L. Ed. 395) where this court among other 
things held: 

“The failure of Congress to amend a statute, after 
administrative rulings have been made construing or 
applying it, has been recognized as evidence of Con¬ 
gressional approval of such rulings. Costanzo v. Til- 
linghast, 287 U. S. 341, 53 S. Ct. 152, 77 L. Ed. 350 
(1932); Corning Glass Works v. Robertson, 62 App. 
D. C. 130, 65 F. 2d 476 (1933).” 

To the same effect are the following: 

Williams v. Burnet, 61 App. D. C. 181, 182, 59 F. 2d 
357; 

Paducah Water Co. v. Commissioner, 59 App. D. C. 
84, 85, 33 F. 2d 559. 

Corning Glass Works v. Lucas, 59 App. D. C. 168, 170, 
37 F. 2d 798 (cert. den. 281 U. S. 742, 74 L. Ed. 1155). 
American Auto Trimming Co. v. Lucas, 59 App. D. C. 
171, 173, 37 F. 2d 801. 

Commonwealth Com. State Bank v. Lucas, 59 App. D. 
C. 317, 319, 41 F. 2d 111. 

Helvering v. Gulf M. & N. R. Co., 63 App. D. C. 244, 246 
71 F. 2d 953. (App. 293 U. S. 295, 79 L. Ed. 372). 

U. S. ex rel Lyons v. Hines, 70 App. D. C. 36, 41, 103 
F. 2d 737. 

See also: Becker v. Anheuser-Busch, Inc., 120 F. 2d 
403, 413. 

Aluminum Co. v. United States, 123 F. 2d 615, 620, 621. 
Ozark Chem. Co. v. Jones, 125 F. 2d 1, 6. 

Pac. Southwest R. Co. v. Commissioner, 128 F. 2d 815, 
817 

First Nat. Ben. Soc. v. Stuart, 134 F. 2d 438, 440. 
Degnan v. Commissioner, 136 F. 2d 891, 893. 
Commissioner v. Aluminum Co., 142 F. 2d 663, 671. 
Postal Mutual Ind. Co. v. Commissioner, 147 F. 2d 
583 584 

United States v. Britten, 161 F. 2d 921, 927. 

Respondents submit, under the foregoing authorities, 
that the construction by the taxing authority of the District 
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of Columbia over a period of 40 years that banks doing 
substantially the same type of business as that done by re¬ 
spondents are entitled to be taxed under the Act of 1904 as 
‘ ‘ incorporated savings banks ’ ’ had the full force and effect 
of law; and that the taxing authority did not, therefore, 
have the legal right to make the reassessments herein in¬ 
volved. 

C. 

The long continued and consistent construction and inter¬ 
pretation of the Acts of 1902 and 1904 by the District 
of Columbia Taxing Authority are entitled to great 
weight, and are not to be disturbed, except under unu¬ 
sual circumstances. 

There is no dispute that prior to the Act of 1904, the Home 
Savings Bank, the Union Savings Bank, and the Washing¬ 
ton Savings Bank, were taxed as “other incorporated 
banks ” under the Act of 1902. There is further no dispute 
that after the passage of the Act of 1904 the same banks, 
together with the Potomac Savings Bank, which was incor¬ 
porated in 1903, but did not make its first return until after 
the passage of the Act of 1904, were all, until they went out 
of existence, taxed as “incorporated savings banks” under 
the Act of 1904 (p. 24, supra). The same is true with re¬ 
spect to respondents until the present attempt to tax them 
as “other incorporated banks” under the Act of 1902 
{idem). It is significant that with the passage of the Act 
of 1904 the Washington Savings Bank, the Union Savings 
Bank, the Home Savings Bank, and the Potomac Savings 
Bank w’ere immediately taxed under the Act of 1904 as 
“incorporated saving banks,” and that for a period of over 
40 years thereafter they and the respondents were 
taxed in a similar manner (pp. 24-25, supra). Only two 
conclusions can be reached from the above. First, that im¬ 
mediately upon the passage of the Act of 1904 the District 
of Columbia taxing authority recognized that the Home 
Savings Bank, the Washington Savings Bank, the Union 
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Savings Bank, and the Potomac Savings Bank were intended 
by Congress to be covered by that Act. Second, that when 
the respondents were incorporated and started to do busi¬ 
ness from 1906 on, the taxing authority of the District of 
Columbia recognized the similarity of their business to that 
of the Home Savings Bank, the Washington Savings Bank, 
the Union Savings Bank, and the Potomac Savings Bank 
and, therefore, taxed them upon their gross earnings under 
the Act of 1904. 

The undisputed evidence further shows that the basis on 
which the taxing authority assessed respondents under the 
Act of 1904 prior to 1946 was not that they were state incor¬ 
porated banks. To the contrary, the evidence does show that 
from time to time between 1904 and 1945 the taxing author¬ 
ity of the District of Columbia, together with the legal au¬ 
thority of the District of Columbia, examined very closely 
into the nature of the business being done by the respondents, 
and upon each occasion concluded that the character of the 
business being done by the respondents, as compared to the 
banks taxed under the Act of 1904 after its enactment, was 
so similar as to warrant the respondents being taxed under 
the Act of 1904 as “incorporated savings banks” (pp. 25- 
27, supra). 

Thus, the evidence shows that starting in 1922 there were 
meetings participated in by Mr. Francis G. Addison, 
President of the Security Savings Bank, later joined by Mr. 
Clarence F. Burton, President of the City Bank, other offi¬ 
cials of non-national banks of the District of Columbia, and 
representatives of the District of Columbia {idem). At 
these meetings, the question of the character of the busi¬ 
ness being done by the banks involved herein and whether 
they should continue to be taxed under the Act of 1904 as 
“incorporated savings banks” was gone into at length. 
Upon each such occasion the District of Columbia authori¬ 
ties concluded that the respondents were actually “incor¬ 
porated savings banks” within the meaning of that Act and 
continued to tax them as such {idem). In ruling upon 
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the matter in 1928, the Corporation Counsel stated as fol¬ 
lows (p. 26, supra ): j 

“The present method of taxation has been in force 
ever since the passage of the two Acts referred to, and, 
in my opinion, should not be changed by administrative 
action of the commissioners. The policy has too long 
standing, and the amounts involved are too great and 
the possibilities are too large to warrant such action.” 

Particularly significant seems to be the conference in 
1942 testified to by Mr. Addison. At the time of this con¬ 
ference the District of Columbia taxing authority was con¬ 
templating assessing the respondents under the Act of 1902 
as “other incorporated banks,” rather than under the Act 
of 1904 as ‘ ‘ incorporated savings banks. ’ ’ The contemplated 
action, as shown by the evidence, was based upon the fact 
that the taxing authority was under the impression that the 
Home Savings Bank, the Washington Savings Bank, the 
Union Savings Bank, and the Potomac Savings Bank* in 
1904, did an exclusive savings business and did not handle 
commercial accounts.When, however, evidence was sub¬ 
mitted to them showing that this was not the fact, and 
that, to the contrary, all such banks in 1904 had commercial 
deposits and were actively advertising for such business, 
the District of Columbia taxing authority determined that 
the banks involved herein were properly taxable under 
the Act of 1904 as “incorporated savings banks,” so noti¬ 
fied respondents in writing (Tr. (9839) 152), and continued 
such classification thereafter (pp. 26-27, supra). 

Even after the Efficiency Report of 1932, in which was 
set forth at length the character of business done by the 
different classes of banks, the taxing authority, with full 
knowledge of the facts, continued to tax the respondents 
as incorporated savings banks. Nor was any attempt made 
by the taxing authority, either to reclassify the respondents 
or to persuade Congress to change the law under which 
the tax was being levied when the District of Columbia 
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Income Tax Law -was passed in 1937, or the tax on utilities 
changed from gross earnings to gross receipts in 1939 by 
amendment of the Act of 1902. (Cf. pp. 24-25 and p. 32, 
supra). 

The foregoing interpretation of the law by the District 
of Columbia taxing authority for over 40 years, starting 
with Mr. Darneille, the proponent of the Act of 1904, would 
seem to fall within the decisions which hold that the con¬ 
sistent interpretation by the governmental agency charged 
with the administration of a law is entitled to great weight 
and should not be disregarded except for very strong 
reasons. 

Skidmore v. Swift & Co., 323 U. S. 134, Logan v. Davis, 
233 U. S. 613, 627; Great Northern Railway Co. v. 
United States, 315 U. S. 262, 275; Norwegian Nitrogen 
Products Co. v. United States, 288 U. S. 294, 315. 

The Court stated in the last case that (p. 315): 

“The practice has peculiar weight when it involves 
a contemporaneous construction of a statute by the 
men charged with the responsibility of setting its 
machinery in motion, of making the parts work ef¬ 
ficiently and smoothly while they are yet untried 
and new.” 

See also Bardwell v. Petty , 52 App. D. C. 310, 312, 
286 Fed. 772, 774, and cases there cited; Billings v. 
Trues doll, 321 U. S. 543, 88 L. Ed. 918. 

The evidence in these cases not only shows no strong 
reason, but no reason whatseoever, to change the method 
of classification which has continued over so many years; 
it merely confirms the further conclusion shown from the 
evidence that up to the time of the reassessments the 
District of Columbia taxing and legal authorities have felt 
that any change should be by legislative action. 

The respondents freely concede, as contended by peti¬ 
tioner (Pet. Br. 45), that an administrative or contem¬ 
poraneous construction violative of the language or plain 
intent of the statute is not controlling. However, it is 
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equally true that if a statute is ambiguous or is susceptible 
to two reasonable interpretations the courts will follow 
the contemporaneous construction and give it “controlling 
weight.” Payne v. Houghton, 22 App. D. C. 234, 249, 
cited by petitioner (Pet. Br. 45). In United States ex rel 
Daly v. MacFarland, 28 App. D. C. 552, also relied upon 
by petitioner (Pet. Br. 45), this Court held: 

“It has been many times determined that courts 
will follow an executive contemporaneous construction 
in those cases only where the language of the statute 
is not clear or admits of two reasonable interpreta¬ 
tions.” 

To the same effect are other cases cited by the petitioner 
(Pet. Br. 45, 46): 

United States ex rel Kreh v. Ingham, 38 App. D. C. 379 
United States v. Graham, 110 U. S. 219, 38 L. Ed. 126, 
3 S Ct 582 

Swift Co. v. United States, 105 U. S. 691, 26 L. Ed. 
1108, 4 S. Ct. 244. 

United States v. Finnell, 185 U. S. 236, 46 L. Ed. 890, 
893, 22 S. Ct. 633, 636. 

In United States v. Graham, supra, this language is 
found: 


“If there were ambiguity or doubt, then such a 
practice, begun so early and continued so long, would 
be in the highest degree persuasive, if not absolutely 
controlling in its effect .” (Italics Supplied) 

And in United States v. Finnell, supra, the Supreme 
Court, citing the Graham case, said: 

“But if there simply be doubt as to the soundness 
of that construction,—and that is the utmost that can 
be asserted by the government—the action during many 
years of the Department charged with the execution 
of the statute should be respected and not overruled 
except for cogent reasons.” 

The petitioner (Pet. Br. 49) states that: “ The proper 
interpretation of the statute, therefore, was not free from 
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doubt.” (Emphasis supplied.) Certainly, the history of 
the rulings of the Corporation Counsel, as set forth in 
our counter statement of the case, indicates that there 
was doubt in the minds of the officials of the District, from 
time to time, respecting the correct construction of the 
statute, although in the last analysis they never departed 
from the construction .for which we here contend. There¬ 
fore, if there be doubt about the meaning of the Act of 1904, 
then under the rule of the cases just cited, the outstanding 
construction by the taxing authority that respondents and 
similar banks are taxable under the Act of 1904 should 
be given controlling weight. 

The petitioner, in the last portion of its argument on 
the subject of prior administrative or contemporaneous 
construction of statutes (Pet. Br. 49), attempts to justify 
its departure from the rule concerning the controlling 
effect of a contemporaneous and long continued administra¬ 
tive interpretation by the contention that its departure 
from the rule was in compliance with a mandate or directive 
to that effect by this Court in the Hamilton National Bank 
case. That paragraph of petitioner’s brief states: 

“This Court, so petitioner contends, arrived at its 
conclusion of discrimination against the Hamilton Na¬ 
tional Bank because of the impropriety of the original 
assessments made against these respondents. The 
assessing authorities removed that discrimination by 
the additional assessments here involved. Where, as 
here, there is a change of practice by administrative 
officials to conform to a judicial decision that change, 
if not inconsistent with the statute, will be accepted 
as controlling. Sanford v. Connecticut , 308 U. S. 39, 
84 L. Ed. 20, 60 S. Ct. 51, rehearing denied 308 U. S. 
637.” (Italics supplied) 

This argument of petitioner fails because its major 
premise is false. This Court did not hold in the Hamilton 
National Bank case, as the petitioner implies, that 
the assessments against these respondents under the Act 
of April 28,1904, were improper. It did hold that appar- 
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ently from the incomplete record in that case there was 
discrimination, but there is no justification in the statement 
for the implication that these respondents must be taxed 
under an inapplicable statute or at a greater rate or in 
a manner contrary to law in order to remove discrimina¬ 
tion, if any should appear to exist under all the facts 
when completely collected and presented. For this reason 
Sanford v. Commissioner 308 U. S. 39, 84 L. Ed. 20, 60 S. 
Ct. 51, does not apply. 

D. 

The test used in 1946 by the taxing authority in determin¬ 
ing that respondents are not incorporated savings 
banks within the meaning of the Act of 1904 was erro¬ 
neous. 

From what has been heretofore shown, it is clear that 
the correct test to determine whether respondents! are 
incorporated savings banks is a comparison of the business 
of respondents with the business of the incorporated sav¬ 
ings banks of 1904. Did the assessing authority adopt; this 
test in reassessing the taxes here in controversy? It did 
not. That it did not appears clearly from the testimony 
of the witness Martin, an assistant assessor of the 
District who testified on behalf of the Board of Per¬ 
sonal Tax Appraisers. Mr. Martin testified that the 
Boards definition of an incorporated savings bank is one 
vrhose business is “primarily’’ that of handling deposits 
of persons, of the savings of persons, and investing those 
monies pursuant to the banking law. Nevertheless, it is 
apparent from his testimony, considered as a whole, that 
the real reason for the attempted reassessment was that 
the taxing authority felt that respondents were engaged 
in business generally along the lines of national banks in 
the District of Columbia, and that this justified the reas¬ 
sessments of respondents as incorporated banks under the 
Act of 1902. (Pp. 34-35, supra.) Even under this test, how¬ 
ever, respondents would qualify as incorporated savings 
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banks because: (1) their savings business is a substan¬ 
tial and primary part of their business; and (2) because 
their business is materially different from that of na¬ 
tional banks. 

That the banks involved herein are primarily and sub¬ 
stantially engaging in the business of savings banks can 
be shown by the application of the reasoning of the courts 
in Board of Governors v. Agnew, 329 U. S. 441, Walling v. 
Jacksonville Paper Company, 317 U. S. 564, 87 L. Ed. 
460, and Berry v. 34 Irving Place Corporation, 52 F. Supp. 
877. 

In the Agnew case, supra, the question was whether or 
not a firm of brokers and underwriters was “primarily” 
engaged in underwriting within the meaning of the Bank¬ 
ing Act of 1933, as amended (12 USC 77-78). It was ad¬ 
mitted that the firm involved was engaged in the brokerage 
business and the underwriting business and that the firm’s 
underwriting business did not by any quantitative test 
exceed 50% of its total business. The lower court, there¬ 
fore, held that it was not “primarily” engaged in the 
underwriting business within the meaning of the Banking 
Act. The Supreme Court, however, took a different view. 
It decided that while it is true that “primarily” when ap¬ 
plied to a single subject often means first, chief, or prin¬ 
cipal, that this is not always the case, for other and com¬ 
mon meanings of “primarily” are “essentially” or “fun¬ 
damental”. The Court stated that an activity or function 
may be “primary” in the sense that it is substantial, and 
concluded that the underwriting business of the firm was 
substantial, and that the firm was engaged in the under¬ 
writing business in a “primary” way under the Banking 
Act, although by any quantitative test underwriting was 
not its chief or principal activity. The Court further rea¬ 
soned that “primarily” had to be so defined or else the 
firm was not “primarily” engaged in any line of business 
although it specialized in at least two, and did a substantial 
amount of each. 
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In Walling v. Jacksonville Paper Co., supra, the Supreme 
Court was called upon to apply the Federal Fair Labor 
Standards Act. At page 572 (L. Ed. 468) we find the 
language: 

i 

“The fact that all of respondent’s business is not 
shown to have interstate character is not important 
* * *. If a substantial part of an employee’s activi¬ 
ties related to goods whose movement in the channels 
of interstate commerce was established by the test we 
have described, he is covered by the Act.” 

Later the District Court in Berry v. 34 Irving Place Cor¬ 
poration, supra, referred to the above excerpt from 
Walling v. Jacksonville Paper Co., and defined the term “a 
substantial part” as follows: 

“ ‘A substantial part’ is not a phrase of mathemati¬ 
cal precision. For the purpose under consideration 
I think it is satisfied by less than 50 per cent. I do 
not think that in the context in which it is used by the 
Supreme Court, ‘substantial’ means the same as when 
it is used in the phrase ‘substantial performance of a 
contract.’ I construe the language to mean the con¬ 
verse of insubstantial or immaterial.” j 

Applying the reasoning of those cases to the evidence 
in the present cases, it is clear that the banks involved are 
“primarily” or “substantially” engaged in the business 
of “incorporated savings banks” within the meaning of 
the Act of 1904. For, as in the Agnew case, supra, where 
the brokerage and underwriting firm had two types of 
business, both of which the Court concluded the firm was 
primarily engaging in, the banks involved in the present 
proceedings are primarily engaged in the business of sav¬ 
ings banks and of commercial banks. The evidence shows 
that just as the incorporated savings banks operated in 
1904, so the banks involved herein are operated today, 
■with a substantial savings business and a substantial com¬ 
mercial business, both of which under the definition of the 
Agnew case must be classed as “primary”, and, under 
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the definition of the Walling and Berry cases, as “substan¬ 
tial”. The logic of this is evident when the facts involved 
herein are viewed as they were in 1904. 

At that time the state incorporated banks, then recog¬ 
nized as incorporated savings banks within the meaning 
of the Act of 1904, were the only banks in the District of 
Columbia doing both a savings and commercial business. 
Sometime after 1904, probably 1912 or after, both trust 
companies and national banks, which in 1904 accepted only 
commercial deposits, began taking savings deposits and, 
as the years passed, the trust companies and national 
banks encroached upon the business of the incorpor¬ 
ated savings banks, with the result that all banking insti¬ 
tutions in the District of Columbia are now doing both a 
savings and commercial business. In other words, the 
banks involved herein have not changed in character from 
the incorporated savings banks of 1904, but the trust com¬ 
panies and national banks have changed in the character 
of the business which they are doing from that which was 
being done by the national banks and trust companies in 
1904. However, the fact that national banks and trust com¬ 
panies now exercise two of the functions that petitioners 
have always exercised, namely, the doing of a savings 
business and the making of real estate loans, does not prove, 
as the taxing authorities have concluded, that respondents 
are not primarily incorporated savings banks within the 
meaning of the Act of 1904. 

Likewise the action of the Board of Personal Tax Ap¬ 
praisers in concluding that the business of respondents was 
similar to that of national banks was erroneous. There 
are material differences between the business of respon¬ 
dents and the business of national banks. The main points 
of differences are: First, the respondents have no trust 
powers or trust departments. 58 Admittedly, the national 

58 Under 12 U. S. C. $ 248 (k), the national banks may exercise the fol¬ 
lowing trust powers: “... to act as trustee, executor, administrator, registrar 
of stocks and bonds, guardian of estates, assignee, receiver, committee of the 
estates of lunatics, or in any other fiduciary capacity in which State banks... 
are permitted to act under the laws of the State in which the national bank 
is located. ’’ Under D. C. Code (1940) $ 26-309, trust companies are given 
many powers in addition to those set forth above. 
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banks and trust companies derive a large amount of income 
from their trust functions, which is not shared in by re¬ 
spondents. Second, the respondents are associate members 
only of the District of Columbia Clearing House. This 
means that they have no vote upon such matters as the 
fixing of savings interest, banking hours, and other matters 
over which the Clearing House has jurisdiction. Third, 
the national banks have large deposits of other banks and 
corporations, whereas respondents have hardly any de¬ 
posits of this nature. 

In any event, as we have shown above, the true basis 
of comparison is not between the character of business 
now done by the respondents and that now done by the 
national banks but between the business now done by re¬ 
spondents and the business done by the banks recognized 
as incorporated savings banks in 1904. It would be 
specious logic to reason that respondents, who are now 
doing the same type of business as that done by the. banks, 
recognized as incorporated savings banks in 1904, have 
become subject to the same tax classification as national 
banks because the latter have taken on functions, such as 
the acceptance of savings deposits and making of real es¬ 
tate loans, formerly exercised only by respondents and 
their forerunners of 1904. 

The change since 1904 in the character of the business 
done by national banks and trust companies might furnish 
a legislative warrant for Congress to change the basis of 
taxation upon their gross earnings; but it certainly does 
not authorize the taxing authorities of the District of Co¬ 
lumbia, by administrative action, to subject respondents to 
the same basis of taxation upon their gross earning as na¬ 
tional banks and trust companies when the evidence shows 
that respondents are primarily and substantially doing the 
business of incorporated savings banks, for which Congress 
has provided a different basis of taxation by statute. 
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n. 

The Assessing Authority Having Assessed a Gross Earn¬ 
ings Tax Upon Correct Returns of Respondents in 
September, 1944, Was Without Legal Power to Re¬ 
assess the Tax or to Make an Additional Assessment 
in October, 1946. 

In these proceedings before the Board of Tax Appeals 
the respondents questioned the power of the Assessor to 
reassess the taxes here involved. The respondents con¬ 
tended that the Assessor, having made assessments of 
gross earnings taxes in 1944 upon the basis of returns 
containing admittedly correct information, had no power 
to reassess the taxes. The Board held that the Assessor 
had such power, but inasmuch as the reassessments involved 
were held illegal by the Board on another ground the 
respondents did not, of course, appeal. It would seem 
proper, however, for the respondents to raise such ques¬ 
tion in this Court, since it involves a matter of jurisdiction 
to tax, and because of the well recognized rule that a de¬ 
cision on one ground will not be reversed if it can be sus¬ 
tained on any ground. Moreover, because of the impor¬ 
tance and complexity of the whole matter it is respectfully 
suggested that the administration of taxation affecting the 
local banks will be served by the consideration of all ques¬ 
tions presented. 

We believe that, in holding that the Assessor had the 
power to make the reassessments, the Board of Tax Appeals 
misinterpreted the decisions of this Court in Tumulty v. 
District of Columbia, 69 App. D. C. 390, 102 F. 2d 254, 
and Hunt v. District of Columbia, 71 App. D. C. 143, 108 
F. 2d 10, and gave consideration to other decisions having 
no proper application to the question presented. 

The respondent banks filed with the Assessor their 
returns for the fiscal year 1945 based upon gross earnings 
from July 1, 1943, to June 30, 1944. Such returns were 
upon a form sent them by the Assessor, headed “Incor¬ 
porated Savings Banks, Rate 4%.” The form of return 
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was mailed to the respondents by the taxing authority 
and was substantially the same as had been furnished 
respondents in prior years (p. 32, supra). In the use 
and filing of these forms, it is not questioned that respond¬ 
ents followed the then long outstanding administrative 
construction of the Act of 1904 and complied with the 
rules and regulations in connection therewith as the same 
were understood at that time, both by the respondents 
and the taxing authority. The form of return (Cf. App. 
287) required them to disclose gross earnings from 
interest, discount and stock dividends received from all 
sources except the income from the U. S. Government, state 
or municipal obligations (without any deductions for ex¬ 
penses), plus rentals from real estate, commissions and 
safe deposit rentals and all other miscellaneous earnings. 
The total of these items was designated “Total of Gross 
Earnings. ” The form also required the petitioners to 
disclose interest paid depositors, which amount was dis¬ 
closed and, according to the form, was deducted from 
total gross earnings to arrive at what was designated on 
the form as “Amount Taxable.” The correctness of 
the amount, “Total Gross Earnings,” the amount of 
interest paid to depositors, and the deduction thereof, 
were not questioned by the Assessor (pp. 32, 34, supra). |On 
the contrary, the taxing authority accepted these returns 
and, on September 1, 1944, actually assessed taxes thereon 
against the respondents. The respondents duly paid these 
taxes. This is conceded by the petitioner (Pet. Br. 3-4). 

On October 17, 1946, the Board of Personal Tax Ap¬ 
praisers purported to “reject” the returns of the respond¬ 
ents and to reassess the taxes against the respondents 
in increased amounts (p. 33, supra). Actually the re¬ 
turns were not rejected. They contained all the informa¬ 
tion necessary to the reassessment, namely, the correct 
amount of the gross earnings, and the reassessment was 
actually made on the information supplied in such returns. 
In other words, the assessing authority, when it made the 
original assessments on September 1, 1944, had all the 
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information which it had when it reassessed the taxes 
on October 17, 1946. 

In view of the above facts, the taxing authority did not 
have the power to make the reassessments. It is the 
settled law of this jurisdiction that the taxing authority, 
in the absence of a statute specifically providing therefor, 
does not have the power to make reassessments for prior 
years. There is no statute which, under the facts of 
these cases, specifically gives such power to the taxing 
authorities. 

Taxation consists of two steps or phases, namely, (a) the 
levy, wdiich is a legislative function fixing the objects of tax¬ 
ation and the rates applicable, etc., and (b) the assess¬ 
ment, which is a judicial or quasi-judicial function 54 in¬ 
volving the application of the rates to value of property, 
or to amount of receipts, earnings, income, or whatever 
may be the measure. Because of their very nature, as¬ 
sessments are subject to many of the rules and principles 
applicable to judgments, decrees, and verdicts, such as 
those relating to collateral and direct attack, finality, 
appeal, etc. The rule that once a judgment or decree 
becomes final it cannot be re-determined, re-entered, or 
re-issued, since the judicial officer has exhausted his func¬ 
tion in the original determination, entry, or issuance, 
applied with equal force to assessment of taxes. This 
principle is settled beyond any question by Tumulty v. 
District of Columbia, supra and Hunt v. District of 
Columbia, supra. 

In the Tumulty case the rule is definitely stated as fol¬ 
lows : 

“* * \vi ien property has once been finally as¬ 
sessed it cannot be again assessed. Commonwealth v. 
Robinson, Norton & Co., 145 Ky. 218, 142 S. W. 406; 
City of Georgetown v. Graves' Adm’r, 165 Ky. 676, 
178 S. W. 1035. It is not the policy of the law to favor 

54 See Tumulty v. District of Columbia, 69 App. D. C. 390, at pages 398 and 
400; Peoples Sav. Bank v. Layman, 134 Fed. 635, 639, cited with approval in 
Hunt v. District of Columbia, 71 App. D. C. 143-145. 
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reassessment. Unless the taxing statute expressly pro¬ 
vides for a reassessment, such action is void. State v. 
April Fool Gold Min.<£ Mill. Co., 26 Nev. 87, 64 P. 3. If 
the property has been validly assessed against its 
owner, the liability becoming final, there is no power 
in the statute for a revision of the assessment or the 
reassessment of the property. People’s Sav. Bank v. 
Layman, supra.” 

In the Hunt case, supra, the taxpayer there, as here, 
filled out and filed a return on a form provided him by 
the Assessor’s Office, and correctly reported in accordance 
with the rulings of the Assessor’s Office at that time. It 
appeared there, as here, that the Assessor changed his mind 
and decided to assess on a different basis. This Court 
held that reassessment was void and re-affirmed the rule 
laid down in the Tumulty case as follows: 

i 

“And with this statement of the issue we are in ac¬ 
cord, for no other provision authorizes any supplemen¬ 
tal or amended assessment after the taxpayer’s re¬ 
turn has been accepted and used as the basis of a 
completed original assessment. As we said in Tumulty 
v. District of Columbia, 69 App. D. C. 390, 102 F. 2d 
254, at page 261: ‘When property has once been 
finally assessed it cannot be again assessed. Common¬ 
wealth v. Robinson, Horton <& Co., 146 Ky. 218, 142 
S. W. 406; City of Georgetown v. Graves’ Adm’r., 165 
Ky. 676, 178 S. W. 1035. It is not the policy of the 
law to favor reassessments. Unless the taxing statute 
expressly provides for a reassessment, such action is 
void. State v. April Fool Gold Min. & Mill. Co.y 26 
Nev. 87, 64 P. 3. If the property has been validly 
assessed against its owner, the liability becoming final, 
•there is no power in the statute for a revision of the 
assessment or the reassessment of the property. Peo¬ 
ple’ Sav. Bank v. Layman (C. C. 134 F. 635).’ See 
also 3 Cooley on Taxation (4th ed., 1924), Secs. 1054, 
1077.” 

From the principles of these cases, it follows that the 
petitioner must, to sustain the reassessments, show that 
there is a statute expressly granting the power to the as- 

; 

. 


i 
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sessing authority to make reassessments. This it cannot do. 

The Board of Tax Appeals did not believe that the Hunt 
case (or, we suppose, the Tumulty case) was controlling 
for the reason that it involved a property tax and turned 
on a statute (App. 23). Neither reason, we submit, is 
valid support for the Board’s refusal to apply the positive 
rule laid down in that, and in the Tumulty case. The prirt- 
ciple announced was not confined to property taxes. It 
was stated in those cases that ‘■‘Unless the tax statute ex¬ 
pressly provides for a reassessment, such action is void”, 
without any limitation as to application. Furthermore, 
as authority for this general statement, this Court cited 
among others the case of State v. April Fool Min. & Mill. 
Co., supra. In that case the tax involved vras imposed on 
the proceeds of mining corporations, showing that the 
Court must have felt that the principle had application 
to taxes other than property taxes. That this principle 
does have general application to the field of taxation 
rather than being limited to personal property taxes is 
also shown by the case of State v. Gehner, 324 Mo. 1159; 
21 S. W. (2d) 1. In that case the Missouri Court held 
that the state taxing authorities did not have the power 
in 1929 to reassess an income tax for 1926 in the absence 
of statutory authority granting the right to reassess. 

Support of the proposition that the rule in the Tumulty 
and Hunt cases is not limited to assessments of property 
taxes is found upon consideration of the decision of this 
Court in Md. & Va. Milk Producers Assn. v. District of 
Columbia , 73 App. D. C. 399, 119 F. 2d 787. In that case 
a reassessment of a business privilege tax was sustained 
solely on Section 47-1408, D. C. Code (1940), which was 
enacted in 1938 and which authorizes assessment or reas¬ 
sessment at any time where there is a false or incorrect 
return filed by the taxpayer. This Court distinguished 
that case from the Hunt case on ground that Section 47- 
1408 was not in effect at the time of the Hunt case. The 
fair inference from the Md. & Va. Milk Producers Assn. 
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case is that the rule announced in the Hunt case would 
have applied had Section 47-1408 not been in force. 

Moreover, and, perhaps, most important, the sections of 
the Code involved in the Tumulty and Hunt cases, namely, 
Sections 753 55 and 769 of Title 20 of the 1929 Code, now 
codified as Sections 47-1203 and 47-1213, D. C. Code (1940) 
(paragraphs 1 and 11 of Section 6 of the Act of July 1, 
1902) apply to the assessment of taxes against national 
banks and trust companies and against incorporated sav¬ 
ings banks. Section 6 of the Act of July 1, 1902, codified 
as Part V (Sections 751 to 775, incl.) of the 1929 Code 
imposed not only tangible personal property taxes but 
gross earnings taxes on national banks, and all other in¬ 
corporated banks and trust companies, intangible personal 
property taxes and other taxes. Section 6 of the Act of 
July 1, 1902, which imposed the tax on banks, was amended 
by the Act of April 28, 1904, which reduced the rate of 
taxation of incorporated savings banks and made the basis 
gross earnings, less interest paid depositors. Such amend¬ 
ment thus became and remained a part of Section 6 of the 
Act of July 1, 1902, and of its codification, Part V of Title 
20 of the 1929 Code (now found in Section 47-1703 of the 
1940 Code). 

While the language of Section 753 of Title 20 of the 
1929 Code could have been clearer, it is apparent thai it 
applies not only to the taxation of tangible personal prop¬ 
erty, but to the taxation of gross earnings of national 
banks, incorporated savings banks and trust companies. 
It provides in part as follows: 

“The assessor of the District of Columbia, or his 
successor in office, shall annually cause to be prepared 
a printed blank schedule of all tangible personal prop¬ 
erty and all general merchandise or stock in trade, 
owned or held in trust or otherwise, subject to taxa¬ 
tion under the provision of Part 5 of this chaptet™ 

—~~■ ■ i 

35 In the Hunt case this Court refers to Section ‘ * 752 * ’ as requiring the filing 
of returns. This is clearly in error because such requirement is found in Sec¬ 
tion “753.’ ’ 

56 In Section 6 of the Act of July 1, 1902, the language is “subject to tax¬ 
ation under the provisions of this section.” 
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and of the classes of corporations and companies to 
be assessed, together with the rate of tax prescribed, 
to which shall be appended an affidavit in blank, set¬ 
ting forth that the foregoing presents a full and true 
statement of all such personal property, taxable capi¬ 
tal, or other basis of assessment or either as the case 
may be.” (Italics supplied.) 

The Assessor for many years past has interpreted the 
foregoing to apply to the gross earnings tax on banks, 
and accordingly prepared and delivered to the taxpayer 
banks printed blank schedules for the reporting of the 
“other basis of assessment”, namely, gross earnings. 

Indeed, the Assessor purported or attempted to reject 
the returns of the respondents herein under that portion 
of Section 753 reading as follows: 

“That if the said board of personal tax appraisers 
be not satisfied as to the correctness of the return of 
personal property made by any person, firm, corpora¬ 
tion, company, administrator, executor, guardian or 
trustee, said board may reject said return, * * *” 

With the exception of Section 47-1408 of the 1940 Code, 
there is no other statutory authority for reassessment, 
unless it be that portion of Section 769 of Title 20 of the 
1929 Code which provides that: 

“If, at any time within any current year, property 
subject to taxation under the provisions of this sec¬ 
tion 57 shall have been omitted from assessment said 
board of personal tax appraisers shall immediately 
proceed to assess the same for the then current year, 
giving notice in writing to the persons or corporations 
so assessed, who shall have a right of appeal within 
10 days of said notice.” 

In connection with the foregoing sections of the 1929 
Code this Court in the Tumulty case, p. 395, stated as 
follows: 

37 This referred undoubtedly to Section 6 of the Act of July 1, 1902, and to its 
codification as Part V of Title 20 in the 1929 Code, and not to the procedural 
or administrative Section 769 of Title 20. 
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“The statute expressly limits the assessment in 
any event within the year, and puts the active duty 
upon the taxing authorities to see that the property is 
assessed properly.” 

It is clear that the Assessor’s office believed that Sec¬ 
tions 753 and 769 applied to the taxation of the respondents 
herein because the attempted or purported “rejection” 
of returns and the reassessment was done by the Board of 
Personal Tax Appraisers (Pet. Br. 3, 4, 5). There are no 
sections, other than Sections 753 and 769, giving the 5 oar( ^ 
of Personal Tax Appraisers any power to reject returns or 
to reassess. 

It is interesting and important to note, in connection 
with the determination of the applicability of Sections 
753 and 769 of the 1929 Code, that when those sections 
were codified into the 1940 Code as Sections 47-1203 and 
47-1213, respectively, it was therein specifically provided 
that they related to taxes assessed against national banks 
under Section 47-1701 and against incorporated savings 
banks under Section 47-1703 of the 1940 Code. Section 
47-1203 provides: 

“The assessor of the District of Columbia, or his 
successor in office, shall annually cause to be prepared 
a printed blank schedule of all tangible personal prop¬ 
erty and all general merchandise or stock in trade, 
owned or held in trust or otherwise, subject to taxa¬ 
tion under the provisions of Sections 47-1201 to 47- 
1214, 47-1301 to 47-1305, 47-1701 to 47-1709, * * *” 
(Italics supplied.) 

And the pertinent portion of Section 47-1213 reads: 

i 

“If, at any time within any current year, property 
subject to taxation under the provisions of sections 
47-1201 to 47-1214,47-1301 to 47-1305, 47-1701 to 47-1709 
shall have been omitted from assessment, said Board 
of Personal Tax Appraisers shall immediately pro¬ 
ceed to assess the same for the then current year 
giving notice in writing to the persons or corporations 
so assessed, who shall have a right of appeal within 
ten days from date of said notice.” (Italics supplied.) 
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The only statute or provision of law that enlarges the 
enabling provisions of Section 47-1203 and 47-1213 is the 
comparatively new Section 47-1408, reading as follows: 

“Taxes on property reported in any return filed 
by a taxpayer shall be assessed within two years after 
the filing of such return; and such taxes may be col¬ 
lected by distraint or by proceeding in court within 
three years after the date of the assessment of such 
taxes. In the cases of a false or incorrect return, 
whether in good faith or otherwise, or of a failure 
to file a return within the time prescribed by law or 
of a failure to include taxable property or assets 
belonging to the taxpayer in any return filed by such 
taxpayer, whether in good faith or otherwise, the 
tax may be assessed at any time, and the tax may be 
collected by distraint or by proceeding in court within 
three years after the assessment of such tax.” 

It will be seen that the above quoted Section of the Code 
does not avail the assessing authority anything because 
the returns were not false or incorrect in any respect 
whatsoever and, secondly, the reassessment here assailed 
w r as not made within two years from the date of the filing 
of the return, that is to say: the returns were filed in 
July, 1944, and the reassessments w*ere not made until 
October 17, 1946. (Pp. 32-33, supra). We believe that the 
right of the assessing authority to make the reassessment 
here involved is delineated by Section 47-1408 to the extent 
that, if the return is not false or incorrect and contains all 
information necessary for proper assessment, as the re¬ 
turns of the respondents did contain, the tax must be as¬ 
sessed in two years. 

If the enabling portions of Sections 47-1203, 47-1213 
(Sections 753 and 769, respectively, of Title 20 of the 1929 
Code) and 47-1408 of the 1940 Code do not relate or apply 
to the taxation of national banks and incorporated savings 
banks, as we believe they do, then it must be conceded 
by the petitioner that there is no statute authorizing 
reassessment and the rule laid down in the Tumulty and 
Hunt cases, and in the authorities therein relied upon, 
namely that once a tax is assessed it cannot be reassessed, 


except upon statutory authority, applies. In that con¬ 
nection we invite the Court’s attention to the decision in 
Peoples Savings Bank v. Layman, 134 Fed. 635, cited 
with approval in both the Tumulty and Hunt cases, and 
wherein at page 639 is found the following, which has 
peculiar application to the facts herein: 

“In making the assessments there was no fraud 
practiced upon the assessor. The assessor was ac¬ 
quainted with all the facts. The assessor furnished 
the forms on which the bank should make its reports. 
All the facts were truthfully disclosed on the verified 
statement by the cashier of the bank, which the 
assessor carried to the auditor’s office. The cashier 
called attention to the asset of the government bonds, 
and claimed the exemption. The assessor, through 
a mistake of law, conceded the claim. Now, can the 
treasurer, acting in the capacity of an assessor, correct 
the mistake? That the assessor, in part at least, 
acts judicially, there can be no doubt. He administers 
an oath to the bank officer. He takes his evidence. 
He considers such other facts as comes to his notice. 
He calls for and examines the assets. He inspects 
the books. He gets, or tries to get, all desired infor¬ 
mation. And after hearing the testimony, and seeing 
all the evidence, he makes his findings and adopts his 
conclusions. Surely that is a judicial act. And if 
that is so, then how can it be impeached, excepting 
for fraud, or by the statutory mode of review by 
the local equalization board, and then by appeal to 
the state court?” 

As observed above the Board of Tax Appeals felt that 
the rule in the Hunt case was inapplicable not only because 
a property tax was there involved—a point which we have 
discussed elsewhere (see p. 76, supra )—but also because 
it turned on a statute. It is true that there was a statute 
involved in both the Tumulty and Hunt cases, but such 
statute was Sections 753 and 759 discussed above. Such 
statute, however, was not restrictive or in any way declara¬ 
tory of the rule announced in those two cases, but was 
an enabling statute which permitted reassessment within 
the current taxable year. In other words, it suspended 



during that year the operation of the rule that once an 
assessment has been made, no reassessment can be made 
unless expressly provided for by statute. The validity 
and applicability of that rule, as shown by the Tumulty 
and Hunt cases, do not depend, as the Board of Tax Appeals 
implied, upon any statute, but upon the well recognized 
principles of the law of taxation referred to above. 

The Board of Tax Appeals relied upon National Rifle 
Association v. Young, 77 U. S. App. D. C. 9, in support 
of its holding that the Board of Personal Tax Appraisers 
had the legal power to make the reassessment of October 
17, 1946. However, that case did not involve the question 
of reassessment, but was concerned with whether an un¬ 
employment compensation board could, in 1941, reverse 
a ruling which it had made in 1938 with respect to the 
exemption of the taxpayer and whether, having done so, 
the 1941 decision was sufficient grounds for refusal to 
refund contributions paid by the employer under protest 
during the years 1935 through 1938. The Court held 
that the doctrines of estoppel and res judicata were not 
operative to prevent the 1941 decision being a bar to a 
refund of the amounts paid during the years 1935 through 
1938. No question of a reassessment was involved. 

Burnet v. Porter, 283 U. S. 230, Harriton v. Lucas, 69 
App. D. C. 340, 41 F. 2d. 429, and other Federal cases 
relied upon by the Board of Tax Appeals relate to Federal 
income taxes. Those cases involve the principle that, since 
by statute the Commissioner of Internal Revenue is pre¬ 
vented from reassessing where there has been a valid 
settlement agreement with the taxpayer, approved by 
the Secretary of the Treasury, it must be assumed that 
Congress intended that this method of settlement should 
be exclusive, and that in the absence of such valid agree¬ 
ment, approved by the Secretary of the Treasury, reas¬ 
sessment was proper at any time within the statutory 
period of limitations. As was said in Botany Mills v. 
United States, 278 U. S. 282, 289: “When a statute limits 
a thing to be done in a particular mode, it includes the 
negative of any other mode.” 


83 


Moreover, income taxes are self assessed, and the duty 
and authority of the Commissioner of Internal Revenue 
to review such assessment and assess a deficiency is pro¬ 
vided by statute. 

It is, therefore, respectfully submitted that inasmuch 
as there is no statutory authority for the reassessments 
here involved, they must be held to be invalid. 

CONCLUSION. 

Under the proper construction of the Act of 1904 ? re¬ 
spondents were incorporated savings banks. Accordingly, 
the finding and conclusion of the Board of Tax Appeals that 
respondents were incorporated savings banks within the 
meaning of the Act of 1904 should be affirmed. Further¬ 
more, the taxing authority lacked power to make the re¬ 
assessments involved in these proceedings. For this rea¬ 
son, the decisions of the Board of Tax Appeals cancelling 
the reassessments against respondents should be sustained. 

Respectfully submitted, 

Jo. V. Morgan, 

Counsel for Bank of Com¬ 
merce and Savings, Docket 
No. 9834. 

William F. Kelly, 

P. J. J. Nicolaides, 

Counsel for The Security 
Savings and Commercial 
Bank, Docket No. 9835, and 
the City Bank of Washing¬ 
ton, Docket No. 9836. 

Samuel 0. Clark, Jr., 

W. V. T. Justis, 

Counsel for McLachlen 
Banking Corporation, Docket 
No. 9837, and Anacostia Na¬ 
tional Bank of Washington, 
Docket No. 9838. 

George E. C. Hayes, 

Counsel for Industrial Bank 
of Washington, Inc., Docket 
No. 9839. 
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APPENDIX. 

Paragraph 5 of Section 6 of the Act of July 1, 1902, 32 
Stat. 619, as amended, reads in pertinent part, as codified 
in Section 47-1701, D. C. Code (1940), as follows: 

“§ 47-1701 . . . Each national bank as trustee for 
its stockholders, through its president or cashier, and 
all other incorporated banks and trust companies in 
the District of Columbia, through their presidents or 
cashiers, . . . shall make affidavit to the board of per¬ 
sonal-tax appraisers on or before the 1st day of Au¬ 
gust each year as to the amount of its . . . gross earn¬ 
ings . . . for the preceding year ending the 30th day 
of June, and each national bank and all other incor¬ 
porated banks and trust companies respectfully shall 
pay to the collector of taxes of the District of Columbia 
per annum 6 per centum on such gross earnings . . . 
And in addition thereto the real estate owned by each 
national or other incorporated bank, and each trust 
. . . company in the District of Columbia shall be 
taxed as other real estate in said District. ...” 

Paragraph 7 of Section 6 of the Act of July 1, 1902, 
32 Stat. 619, as codified in the first paragraph of Section 
47-1703, D. C. Code (1940), reads as follows: 

“§ 47-1703 . . . Savings banks having no capital 
stock and paying interest to their depositors shall, 
through their president or cashier, make affidavit to 
the board of personal-tax appraisers on or before the 
1st day of August in each year as to the amount of 
their surplus and undivided profits, and shall pay to 
the collector of taxes of the District of Columbia a 
sum equal to one and one-half per centum on the 
amount of their surplus and undivided profits on the 
30th day of June preceding. 

Section 2 of the Act of April 28, 1904, 33 Stat. 564, 
reads, as codified in the second paragraph of Section 
47-1703, D. C. Code (1940), as follows: 


“§ 47 - 1703 , 


• # # 
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Incorporated savings banks paying interest to their 
depositors shall, through their president or cashier, 
make report under oath to the board of personal-tax 
appraisers on or before the 1st day of August in 
each year as to the amount of their gross earnings, 
less the amount paid as interest to their depositors 
for the preceding year ending June 30th, and shall 
pay thereon to the collector of taxes of the District of 
Columbia four per centum per annum.’’ 

j 

Section 8 of Title I of the Act of August 17, 1937, 50 
Stat. 675, as amended by Section 1(b) of the Act of May 
16, 1938, 52 Stat. 357, reads, as codified in Section 47-1408, 
D. C. Code (1940), as follows: 

“§ 47-1408 . . . Taxes on property reported in any 
return filed by a taxpayer shall be assessed within 
tw T o years after the filing of such return; and such 
taxes may be collected by distraint or by proceeding 
in court within three years after the date of the as¬ 
sessment of such taxes. In the case of a false or in¬ 
correct return, whether in good faith or otherwise, or 
of a failure to file a return within the time prescribed 
by law or of a failure to include taxable property or 
assets belonging to the taxpayer in any return filed by 
such taxpayer, whether in good faith, or otherwise, 
the tax may be assessed at any time, and the tax may 
be collected by distraint or by proceeding in court 
within three years after the assessment of such tax.” 

Paragraph 1 of Section 6 of the Act of July 1, 1902, 32 
Stat. 617, as codified in Section 47-1203, D. C. Code (1940), 
provides in part as follows: 

“§47-1203 . . . The assessor of the District of Co¬ 
lumbia . . . shall annually cause to be prepared a 
printed blank schedule of all tangible personal prop¬ 
erty and all general merchandise or stock in trade, 
owned or held in trust or otherwise, subject to taxation 
under the provisions of sections 47-1201 to 47-1214, 
47-1301 to 47-1305, 47-1701 to 47-1709, and of the classes 
of corporations and companies to be assessed, together 
with the rate of tax prescribed, to which shall be ap- 
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pended an affidavit in blank, setting forth that the fore¬ 
going presents a full and true statement of all such 
personal property, taxable capital, or other basis of 
assessment, or either as the case may be ... Every ... 
corporation . . . shall ... fill out the proper blanks in 
said schedule with a full and true statement . . . : 
Provided further, That if the said board of personal- 
tax appraisers be not satisfied as to the correctness of 
the return of personal property made by any . . . cor¬ 
poration . . . said board may reject said return, and 
said board, or any one of the members thereof, may, 
from the best information he or they can procure, or 
by making such examination of the personal property 
as may be practicable, assess the same in such amount 
as may to him or them seem just; and notice of the 
rejection of the sworn return shall be given to the party 
interested by leaving the same at the address given in 
said return, and in all such cases there shall be a right 
of appeal from the action taken by said appraisers to 
the board of personal-tax appraisers .. . within fifteen 
days after delivery of said notice of rejection as afore¬ 
said .. . 99 

Paragraph 11 of Section 6 of the Act of July 1, 1902, 
32 Stat. 620, as amended, reads in part, as codified in Sec¬ 
tion 47-1213, D. C. Code (1940), as follows: 

“§47-1213 ... If, at any time within any current 
year, property subject to taxation under the provisions 
of sections 47-1201 to 47-1214, 47-1301 to 47-1305, 47- 
1701 to 47-1709 shall have been omitted from assess¬ 
ment, said Board of Personal Tax Appraisers shall 
immediately proceed to assess the same for the then 
current year, giving notice in writing to the persons 
or corporations so assessed, who shall have a right of 
appeal within ten days from date of said notice.’ ’ 
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IN THE 


United States Court oi Appeals 

for the District of Columbia Circuit 


No. 9840. 


District of Columbia, Petitioner, 

v. 

The Citizens’ Bank of "Washington, Respondent. 


On Petition for Review of Decision of the Board of Tax 
Appeals for the District of Columbia. 


BRIEF FOR RESPONDENT. 


Definitions. 

Throughout this brief, for the sake of convenience and 
brevity, we have employed the following terminology: 

The term “District” means the District of Columbia, 
the petitioner herein. 

The term “Citizens” refers to The Citizens Bank of 
Washington, respondent herein. 

The term “Board” means the Board of Tax Appeals 
for the District of Columbia, whose decision below is 
the subject of this proceeding. 

The term “Assessor” refers to the Assessor of the 
District of Columbia. 
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COUNTEE-STATEMENT OF THE CASE. 

Citizens Bank of Washington, hereafter referred to as 
Citizens, was organized in 1925 pursuant to the provisions 
of the Act of March 3, 1901, 31 Stat. 1284 (Sec. 29-201, 
D. C. Code 1940) which, according to the heading in the 
Statutes at Large and subchapter 4 of Chapter XVIII of 
the D. C. Code of 1901 provides for the incorporation of: 

“Manufacturing, Agricultural, Mining, Mechanical, 
Insurance, Mercantile, Transportation, Market, and 
Savings Bank Corporations.” (Italics added.) (App. 
435) 

By its certificate of incorporation, Citizens was organ¬ 
ized: 

“To promote and encourage frugality and savings; 
to do a general savings business, and in furtherance of 
said business to receive deposits; to lend money; to aid 
the general public by extending it needed financial as¬ 
sistance upon a sound and conservative business basis 
and for pecuniary gain and profit to its stockholders, 
and to do any and all things as a corporate entity a 
body politic incidental the purposes and authorized 
by law, including the power to make, accept, endorse, 
execute, issue, sell and dear in promissory notes and 
bonds, debentures, and other obligations from time to 
time, to purchase or otherwise acquire, all or any part 
of the business, goodwill, rights, property and assets 
of the Fidelity Savings Company, Inc., a corporation 
duly chartered under the laws of the District of Colum¬ 
bia ; and to assume all or any part of the liabilities of 
said Fidelity Savings Company, Inc.” (Italics added.) 
(Tr. 240)* 

From its inception, gross earnings taxes were levied 
against Citizens by the taxing authorities of the District 

# Compare the powers of national banks as set forth in the Act of Jnne 3, 
1864, as amended, 13 Stat. 101 (U. S. C., Title 12, Section 24), as follows: 

“Seventh. To exercise by its board of directors or duly authorized 
officers or agents, subject to law, all such incidental powers as shall be 
necessary to carry on the business of banking; by discounting and nego¬ 
tiating promissory notes, drafts, bills of exchange, and other evidences 
of debt; by receiving deposits; by buying and selling exchange, coin, and 
bullion; by loaning money on personal security; and by obtaining, issuing, 
and circulating notes according to the provisions of this chapter. The 
business of dealing in securities and stock by the association shall be 
limited to purchasing and selling such seurities and stock without re- 
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under the provisions of the Act of April 28, 1904, 33 Stat. 
564 (Sec. 47-1703, D. C. Code, 1940) hereinafter referred 
to as the Act of 1904, until the action of the Assessor and 
the Board of Personal Tax Appraisers in making the dis¬ 
puted re-assessment involved in this proceeding. A witness 
for the District who was a member of the Board of Personal 
Tax Appraisers testified that this action was taken only 
because of the interpretation attached by the taxing author¬ 
ities to the opinion of this Court in the case of the Hamilton 
National Bank v. District of Columbia, 81 U. S. App. D. C. 
200, 156 F. 2d 843, and that had it not been thought re¬ 
quired by the Court’s decision, “* * * we would not have 
made the assessments (the disputed re-assessments) for the 
year 1945” (App. 179). 

The return which the taxing authorities rejected in mak¬ 
ing the re-assessment was a return made upon an official 
form prepared by the Assessor (App. 438) and sent to Citi¬ 
zens through the mails without its solicitation (App. 442). 
It was filled out by Citizens and returned to the Assessor. 
In computing the second assessment, the re-assessment in¬ 
volved here, all the information used therefor was found 
on the face of the rejected return and the second assessment 
was made by adding to the totals returned as gross earnings 
the amounts previously deducted as interest paid depositors 
and by applying a rate of 6% instead of 4% (App. 466). 

The same witness for the District testified that the Board 
of Personal Tax Appraisers’ action was based on a study 
of Citizens’ operations from 1940-1945, inclusive (App. 5, 
App. (9833) 29) and that from the facts before it the Board 
had concluded that the predominant feature of Citizens’ 
business was that of a general banking business rather than 
a savings bank business (App. 176), i.e., that it was engaged 
primarily in the commercial banking business (App. 180). 


course, solely upon the order, and for the account of, customers, and in no 
case for its own account, and the association shall not underwrite any 
issue of securities or stock: Provided, That the association may purchase 
for its own account investment securities under such limitations and re¬ 
strictions as the Comptroller of the Currency may by regulation pre¬ 
scribe. * * *” 
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The witness also testified that at the time the Board made 
its disputed determination it had no information concern¬ 
ing Citizens’ activities not in the District’s evidence or con¬ 
tained in a general stipulation between the District and all 
of the banks involved in these proceedings (App. 459-461). 
None of this evidence revealed anything concerning Citi¬ 
zens’ operations except that it had time deposits substan¬ 
tially exceeding demand deposits throughout the period in 
question and that at least 70% of its revenues were derived 
from loans. 

At a later date, the same witness testified that the Board 
of Personal Tax Appraisers, at the time the re-assessment 
was made, knew the character of the business done by citi¬ 
zens for the fiscal year 1945 from a return filed in 1946 
(App. 459-461). When it was pointed out to the witness 
that the schedule, attached to the return, to which he re¬ 
ferred was not filed until after the questioned action by the 
Board, he withdrew this testimony (App. 463) and stated 
that the Board’s information as to Citizens’ activities was 
predicated upon the original return (App. 463). The orig¬ 
inal return, however, gave no information concerning Citi¬ 
zens’ activities not contained in the returns filed each year 
since 1925 and revealed nothing concerning the character 
of Citizens’ business except that it paid interest to deposi¬ 
tors and had earnings not precisely identifiable as to source. 
The same witness also stated that the conclusion of the 
Board was based in part upon comparative statements 
showing the relation between demand and time deposits of 
the bank which, beginning with 1942, showed an excess of 
demand deposits over time deposits, excluding assigned 
deposits from the latter (App. 464) but not excluding War- 
Loan deposits from the former. He was unable to point 
out what data the Board had before it at its October, 1946, 
meeting at which it made the disputed re-assessment which 
gave the total of these assigned deposits (App. 465), a nec¬ 
essary prerequisite to the separation thereof from the time 
deposits, and implied that they would be found in the Dis- 
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trict’s exhibits. As a matter of fact, however, the first in¬ 
formation given the District of Columbia on this subject 
was that placed in the record of this proceeding by Citizens 
during the hearing on August 13, and 14, 1947, before the 
Board of Tax Appeals. The same witness testified that he 
had not been on Citizen’s premises for a number of years 
(App. 465). 

At the hearing before the Board of Tax Appeals on April 
29,1947, the District offered in evidence all the information 
which the Board of Personal Tax Appraisers had consid¬ 
ered in making the disputed re-assessment (App. (9833) 
42, Tr. (9833) 92). The data related to a number of dif¬ 
ferent banks. So far as Citizens is concerned, however, 
the District’s exhibits showed only that Citizens had ac¬ 
quired the business of the Fidelity Savings Company, Inc., 
also a District of Columbia corporation, on March 7, 1925 
(App. 183) and gave summaries of Citizen’s condition as 
of December 31 for the years 1942-1945, inclusive (App. 
214). These summaries revealed nothing concerning the 
character of the business done by Citizens other than the 
fact that its time deposits substantially exceeded demand 
deposits and that its resources were for the most part in¬ 
vested in loans. Although these data were represented by 
the District of Columbia to be the only data considered by 
the Board of Personal Tax Appraisers they did not include 
the tax returns said by the witness for the Board of Per¬ 
sonal Tax Appraisers to have been considered by the Board 
in making the disputed assessment. 

There being little evidence of record showing the char¬ 
acter of its business, Citizens made a full and complete dis¬ 
closure thereof emphasizing particularly the years 1940- 
1945, inclusive. Photostatic copies of Citizens’ reports of 
earnings and dividends and reports of conditions to the 
Comptroller of the Currency for that period were received 
in evidence. Analysis and summary of these data showed 
(App. 467-468), in reference to deposits, that Citizens’ 
total deposits exceeded its total demand deposits in each 
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of the years in question except for the last half of the year 
1945; that, excluding assigned deposits from time and War 
Loan deposits from demand deposits, its regular savings 
deposits exceeded its demand deposits except for the period 
during which the War Loan campaigns were at their height, 
that is, for the year 1943 and the first half of 1944. For 
the period as a whole, total time deposits far exceeded total 
demand deposits and regular savings deposits were sub¬ 
stantially in excess of demand deposits excluding there¬ 
from War Loan accounts. For the convenience of the Court 
there is set forth as Appendix A to this brief a tabulation 
showing the exact relationship of these deposits during the 
period considered by the Board of Tax Appraisers in mak¬ 
ing the disputed re-assessment. 

The War Loan deposits were, of course, funds held by Cit¬ 
izens subject to withdrawal upon demand by the Treasury 
Department and represented the proceeds of the sale of 
United States bonds by Citizens as agent for the Treasury 
Department. They were found by the Board of Tax Ap¬ 
peals to be of no significance in connection with questions 
under consideration herein as they were of a temporary 
nature incident to Government financing and national de¬ 
fense and war (App. 437). 

The “assigned deposits” were deposits made in accord¬ 
ance with documents of contract (Tr. 80, 271, 290-291) and 
pledged by the depositors as collateral security for loans. 
Contrary to the findings of the Board of Tax Appeals, 
these deposits were not made pursuant to any contract for 
the repayment of loans in equal monthly installments; they 
were made pursuant to a contract which required bor¬ 
rowers to deposit in a savings account in equal installments 
monies which would at the maturity date of the loans pro¬ 
vide funds sufficient to liquidate the loans. The bank was 
required by the Comptroller of the Currency to maintain 
the same reserve against assigned deposits as other savings 
deposits (App. 473) and Citizens was required in reports 
to the Comptroller of the Currency to include the assigned 
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deposits along with other time deposits. They were distin¬ 
guished from other savings accounts only in that they could 
not be withdrawn, except with the consent of a bank officer, 
until the loan secured thereby was repaid (Tr. 80) and in 
that no interest was paid unless the loan secured thereby 
was liquidated with other funds, in which case interest at 
the regular rate was allowed (App. 443, Tr. 107,108). Con¬ 
trary to the Board’s findings that assigned deposits could 
be used only for the liquidation of a borrower’s obligation, 
depositors were encouraged to meet their obligations with 
other funds and to convert their assigned deposits into 
interest-bearing accounts. ; 

Demand deposits held by Citizens during the period in 
question were two types, namely, “popular” and “stan¬ 
dard”. Popular accounts were designed for the use of indi¬ 
viduals only and a small service charge per check issued 
was made by the bank (App. 441). Standard accounts were 
the only accounts allowed by Citizens to be used by com¬ 
mercial enterprises although all standard checking accounts 
were by no means so used (App. 449). Other evidence 
submitted by Citizens proved without contradiction that the 
vast bulk of its savings accounts were small (Tr. 286) and 
that, while exceeded in number by the total number of 
demand accounts, they were several times larger, both in 
dollar volume and in number, than standard checking ac¬ 
counts (App. 469). 

From the standpoint of revenues, Citizens’ earnings for 
the years in question were derived for the most part from 
interest on loans (App. 470). Smaller amounts were re¬ 
ceived as interest on government securities and a relatively 
minor portion of total earnings was derived from service 
charges, safe deposit box rentals, and other activities (App. 
470). Citizens’ loan portfolio was largely composed of 
small loans to individuals (App. 445). 

Citizens’ principal efforts were directed toward increas¬ 
ing its savings deposits and lending the money thus ob¬ 
tained, specializing in “consumer credit loans” (App. 445), 
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Its whole concept was to cater to the needs of the individ¬ 
ual rather than to the demands of commerce (App. 445). 
Even in its checking accounts, the vast bulk thereof were of 
the “popular” type, an account designed to meet the needs 
of an individual unable to maintain a substantial balance 
and willing to pay modest service charge for service ren¬ 
dered (App. 441). Except for its checking accounts, Citi¬ 
zens maintained none of the facilities ordinarily found in 
commercial banks catering to the needs of business (App. 
445). It did not handle payrolls (App. 446) or deal in lines 
of credit (App. 445). It did not handle securities for de¬ 
positors (App. 447). It maintained no facilities for dis¬ 
counting or collecting notes although, occasionally, upon 
special request from a depositor it would handle collections 
on real estate notes (App. 447). It did not engage in the 
transmission of funds in commercial exchange (App. 445- 
447). It made no effort to engage in the business of collect¬ 
ing on drafts attached to bills of lading (App. 448). It 
maintained no trust department or system of banking cor¬ 
respondents. It was not even a member of the Federal Re¬ 
serve System (App. 444) and was only an associate member 
of the District Clearing House Association (App. 444). 

On the other hand, throughout its existence it made every 
effort to maintain and increase its savings deposits (App. 
445). Citizens spent over $30,000 per year for advertising 
and more than half that sum annually was devoted to ad¬ 
vertising for savings accounts (App. 437), the balance being 
devoted to institutional advertising, loan facilities and other 
subjects (Tr. 134-154). In its advertising for savings ac¬ 
counts, Citizens employed every medium available, includ¬ 
ing premiums, newspapers, radio, direct mailing, throw¬ 
aways, pamphlets, personal solicitation and billboards. Its 
advertisers and employees were directed to endeavor to 
persuade every customer to open a savings account (App. 
445). At no time, before, during or following the war was 
there any dimunition of the bank’s activities in this respect 
(App. 445, Tr. 188). At one time, in an effort to attract 
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savings depositors, Citizens even went to the length of 
contracting with an outside sales force and entering into 
an arrangement, the effect of which required Citizens to 
pay $3.00 for every savings account attracted in which a 
balance of $36 appeared at the end of the year (App. 441- 
442). A very substantial sum was expended in this man¬ 
ner (Tr. 288). 

Citizens did not rely entirely upon advertising and solici¬ 
tation, however, for savings depositors. Its rates of inter¬ 
est paid on those accounts were constantly maintained at 
points greater than those paid by any other bank in the 
city (App. 451) although the rates in general declined fol¬ 
lowing 1933 due to the fact that the prevailing rates of 
interest available for the investment of bank resources de¬ 
clined under Government pressure (App. 451). 

Notwithstanding the War Loan campaigns in which Citi¬ 
zens participated along with other banks, its savings ac¬ 
counts showed a steady increase throughout the period 
1940-1945 (App. 468-469). 

SUMMARY OF ARGUMENT. 

The action of the Assessor and the Board of Personal 
Tax Appraisers in making the disputed re-assessment upon 
Citizens was taken without anything more than a super¬ 
ficial examination into the facts. The record proves that it 
was merely part of a technical manoeuvre on the part of 
the District to sustain the 1945 assessment on The Hamilton 
National Bank, previously set aside by this Court, by as¬ 
sessing all banks doing business in the District of Columbia 
on the same tax rate. 

Nothing in the District’s argument warrants reversing 
the decision of the Board setting aside the re-assessment 
upon Citizens. From a factual standpoint, the District’s 
arguments are misleading and inaccurate both as to the 
scope of Citizens’ activities and as to its corporate powers. 
In its legal argument, the District has wholly misconstrued 
previous decisions of this Court and decisions of the U. S. 
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Supreme Court, with the result that it has not only taken 
the erroneous position that a decision favorable to Citizens 
is precluded by previous opinions of this Court hut it has 
urged upon the Court a definition of a “savings bank”, dis¬ 
carded by Congress from the federal tax statutes years ago 
and deliberately omitted from the statute under considera¬ 
tion. 

Affirmatively, the record permits only a decision that 
Citizens was an “incorporated savings bank”. For by the 
terms of the statute under which it was incorporated and of 
its charter, it could be, and was, exclusively a savings bank. 
It did not have the powder to operate as a commercial bank 
and did not, in fact, do so, vltra vires. There is nothing in 
the record which would justify, in the case of Citizens, over¬ 
turning an administrative construction that it was an “in¬ 
corporated savings bank”, unbroken for nineteen years. 
And, for that matter, there is nothing to warrant judicial 
sanction of the District’s effort to abandon an administra¬ 
tive interpretation of forty-two years standing that an 
“incorporated savings bank” within the meaning of the 
statute, is an incorporated bank that has the power to and 
does accept savings deposits but is neither a national bank 
nor a trust company. 

That this is the meaning that Congress intended to be 
attached to the term is evident not only from legislative his¬ 
tory, but from the history of the times as well as from 
examination into the powers and activities of the four sav¬ 
ings banks for whose benefit the Act of April 28, 1904, was 
passed. The mere fact that national banks have, since that 
time, commenced accepting savings deposits is no justifica¬ 
tion whatever for assessment of Citizens at a higher rate 
than Congress intended. 

Finally, the Assessor exhausted his power in making the 
original assessment and no statutory authority exists for 
his action in making the disputed re-assessment. 
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ARGUMENT. 

Preliminary Statement. 

In its brief, the District has made a basic error by its 
general argument grouping all the respondent savings 
banks without distinction. As a result, its arguments, as 
applied to Citizens, are misleading and inaccurate in sev¬ 
eral respects. For Citizens, both in its organization and 
activities, differed fundamentally from other savings banks 
before the court. j 

This section of our brief is devoted, first, to an exposition 
of the errors made by the District and, second, to argument 
supporting the conclusions of the Board relative to this 
respondent. 

I 

I. The Contentions of the District, as Applied to Citizens, 
Are Inaccurate and Misleading in the Following Re¬ 
spects: 

(a) The effect of this Court’s decision in the case of Hamil¬ 
ton National Bank v. District of Columbia, supra. 

According to the District’s analysis of the Hamilton case 
(Br. pp. 32-33), the respondent savings banks (including 
Citizens) are “of necessity” the banks to which this Court 
referred in its opinion as doing “a general commercial 
banking business” and which this Court found to have been 
classified by the taxing authorities as incorporated savings 
banks. This generality does not apply to Citizens. 

For this Court referred only to certain unnamed State 
banks, and Citizens, as the Board found, was not a state 
bank but was organized under the laws of the District of 
Columbia (App. 435, 436). Furthermore, this Court could 
not have meant to include Citizens among those banks to 
which reference was made because there was nothing in the 
record of the Hamilton case relating to Citizens and no evi¬ 
dence concerning it. 

Consequently, contrary to the District’s assumption, Citi¬ 
zens is distinct from other savings bank respondents in that 
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it was not and could not have been one of those banks upon 
whose treatment by the taxing authorities this Court’s 
opinion in the Hamilton case was predicated. To the ex¬ 
tent, therefore, that the District urges this Court to reverse 
the Board upon the theory that “this Court has already 
observed that respondents do a general commercial banking 
business” (Br. p. 35), its argument is not well taken. 

(b) The charter powers of the respondent savings banks. 

A second misleading generality in which the District has 
engaged is its assertion (Br. p. 35) that under its charter 
or certificate of incorporation each of the respondents was 
authorized to engage in a general banking business. 

With what may be the facts underlying this assertion in 
respect of the state incorporated savings banks, Citizens is 
not concerned. But if true, then Citizens was distinct from 
the state respondent savings banks in another particular. 
For by its charter, it was authorized not to do a general 
banking business, but only: 

“To promote and encourage frugality and savings; 
to do a general savings business, and in furtherance of 
said business * * * ” (Italics added).. 

Accordingly, therefore, to the extent that the District’s 
argument for reversal depends upon the theory that Citi¬ 
zens was incorporated to do a general banking business, it 
should be disregarded, being contrary to the facts. 

(c) The District’s arguments as to the nature of Citizens’ 

business. 

(1) Analysis of Revenues . 

Quoting an Illinois case to the effect that the ordinary 
and usual powers exercised by banks in doing general bank¬ 
ing business are to loan money, to discount notes, receive 
deposits and deal in commercial exchange, the District con¬ 
tends, on the basis of an analysis of Citizens’ revenues, that 
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Citizens engaged in the four activities in question and was, 
therefore, engaged in the general banking business (Br. p. 
37). 

Even if the District’s contention as to the nature of Citi¬ 
zens’ business was sound, it would not be dispositive of the 
issue as to whether Citizens was or was not an “incorpor¬ 
ated savings bank” within the meaning of the statute here 
involved, for the fact that a bank may have been engaged 
in general banking business does not by any means estab¬ 
lish or even support a finding that the predominant feature 
of its business was commercial banking, the premise upon 
which the Board of Personal Tax Appraisers relied to sup¬ 
port its conclusion that the disputed re-assessment was war¬ 
ranted. Furthermore, as we will elaborate upon herein¬ 
after, there can be little doubt that Congress did not intend 
that the application of the Act of 1904, was to be confined 
to banks doing no business of banking other than accepting 
deposits and lending, as the District contends. 

Assuming, however, without conceding, that the mere 
fact that a bank may have engaged in the general banking 
business, to however small an extent, would justify a con¬ 
clusion that the bank was not an “incorporated savings 
bank” within the meaning of the statute, we submit tkat, 
according to the definition adopted by the District, the rec¬ 
ord in this case establishes that Citizens was not engaged 
in the general banking business. For of the four activities 
comprised in the definition, Citizens engaged in only two, 
namely, lending money and receiving deposits, concededly 
functions of any savings bank. As to the other two, dis¬ 
counting notes and dealing in commercial exchange, Citi¬ 
zens engaged in neither. 

That Citizens did not engage in discounting notes may be 
presumed from the fact that the statute under which it was 
incorporated expressly denied it the power of a bank of 
discount, and its charter, in consequence, did not authorize 
such activity. Cf. Title 29, Sec. 201, D. C. Code (1940 Ed.) 
That Citizens did not illegally or ultra vires exceed its 
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authority may be inferred from the fact that it operated, 
along with other banks doing business in the District of 
Columbia, under the supervision of the Comptroller of the 
Currency. It is a matter of common knowledge that the 
Comptroller has taken and does take exception to ultra 
vires activity on the part of hanks under his supervision. 
There is no evidence that the Comptroller ever charged 
Citizens with any such ultra vires activity. 

Furthermore, if the Government of the District of Co¬ 
lumbia was of the opinion in October, 1946, that Citizens 
had acted beyond its charter powers or had exercised 
powers not conferred by law, its proper remedy was not an 
effort to impose taxation upon Citizens appropriate, even 
in the District’s view, only if Citizens engaged in banking 
business other than that which it was legally authorized 
to do; its exclusive remedy was an action in the nature of 
quo warranto. Orman v. Bransford Realty Co., 168 Tenn. 
70, 73 S. W. 2d 713. 

However this may be, it is established affirmatively by 
the record that, operating under the Morris Plan system, 
Citizens was mainly engaged in making small loans. It 
did not even maintain note collection facilities or a system 
of banking correspondents, both of which are a sine qua 
non to banks engaged in discounting paper. 

The District’s error in attributing a portion of Citizens’ 
earnings to discount on loans stems, no doubt, from the 
form in which evidence of Citizens’ earnings was received 
in this proceeding. Citizens’ Exhibit No. 10 (App. 269) 
is a summary of Citizens’ Exhibits 3A-3H, inclusive, before 
the Board, which were photostatic copies of Citizens’ re¬ 
ports of earnings and dividends made to the Comptroller 
of the Currency on his Form 2129-1 which calls for the fol¬ 
lowing information in Section 1 thereof: 

“1. Earnings from Current Operations: 

(a) Interest and dividends on: 

(1) U. S. Government obligations 

(2) Other securities. 
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(b) Interest and discount on loans 

• • •>> 

Form 2129-1 is designed, of course, for national banks, 
which have discount powers (Cf. Act of June 3, 1864, 13 
Stat. 103; U. S. C. Title 12, Sec. 24) and no distinction is 
made between revenues derived either by way of interest or 
discount. Earnings reported under the column may be all 
interest or all discount or partly both, so far as national 
banks are concerned. The fact that Citizens reported earn¬ 
ings under the column and carried forward the column 
heading to its Exhibit No. 10 is no evidence that it derived 
any earnings from discounting paper. 

Our conclusion that the District’s error in this regard 
is attributable to the exhibits is fortified by the fact that 
it ascribes to the Anacostia Bank of Washington (Br. p. 
36) income from dividends on Government bonds, a column 
heading also found in the Comptroller’s form. 

As for dealing in exchange, the uncontradicted evidence 
shows that Citizens made no effort to deal in lines of credit, 
collection of drafts or notes, foreign exchange, bills of lad¬ 
ing, etc., and maintained neither the facilities nor the cor¬ 
respondents necessary therefor. Its whole concept was to 
cater to the needs of the individual rather than to the 
demands of commerce. 

It is evident, therefore, that the argument of the District 
that Citizens was engaged in the general banking business, 
as defined by the Illinois court, is without foundation in the 
record. 

(2) Relationship of Time and Demand Deposits. 

Picking out the fiscal year 1944 as a period for examina¬ 
tion, the District has represented to this Court that Citizens 
had savings deposits during that year which were less than 
50% of total deposits. (Br. p. 39). This is true, however, 
only if ‘‘assigned deposits” are excluded from savings 
deposits, a practice contrary to that of the Comptroller of 
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the Currency, and, as we will develop hereinafter, without 
justification in law or fact. 

Without debating that subject at this point, however, we 
submit there is no justification whatever for the District’s 
attempt to persuade this Court, on the basis of an examina¬ 
tion of one year, that the Board’s decision in respect of the 
Citizens was wrong. It must be self-evident that no valid 
determination can be made of the character of Citizens’ 
business except upon the basis of a representative period. 
And not even the District contends, in so many words at 
least, that one year picked from the middle of the war years 
is such a period. Even the Board of Personal Tax Ap¬ 
praisers made no such effort; it allegedly examined the 
period from 1940-1545, inclusive. 

We submit that if the ratio of time to demand deposits 
is of important significance to the disposition of this case, 
then the ratio to be considered should be for a representa¬ 
tive period, certainly not less than that before the Board 
of Personal Tax Appraisers. For the convenience of the 
Court, we have tabulated these data in respect of Citizens 
and they are attached to this brief as Appendix A. 

The tabulation shows that, taking the period as a whole, 
Citizens’ regular savings accounts substantially exceeded 
demand deposits (excluding War-Loan accounts from the 
latter and assigned deposits from the former). For the 
years individually, there was never a year when Citizens’ 
time deposits did not exceed demand deposits, except for 
the one year which the District would have this Court con¬ 
sider to the exclusion of all others, namely, the fiscal year 
1944 when the War-Loan campaigns were at their height 
and Citizens, along with other banks, was endeavoring, at 
the instance of the Government to persuade its depositors 
to invest in U. S. bonds funds which otherwise, no doubt, 
would have been deposited in savings accounts. Were it 
not for the fact that the District is a semi-autonomous 
branch of the Federal Government, its effort to fix the 
Court’s attention upon the ratio of deposits in the fiscal 
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year 1944 would warrant the charge that the Government 
had encouraged banks to sell TJ. S. bonds as a patriotic duty 
and then offered the results of their successful efforts as a 
reason for increasing their taxes. 

Returning to the tabulation, it also shows that including 
“assigned deposits” as a part of savings, there was never 
a time during the entire period when Citizens’ time deposits 
did not far exceed demand deposits. 

So much for the District’s argument anent the relation¬ 
ship between the time and demand deposits of Citizens. 
Despite the fact that consideration of the relationship in 
the case of Citizens leads to a favorable result from its 
standpoint, we cannot escape the conclusion, as we will elab¬ 
orate hereinafter, that the exact ratio is of no significance 
in this case. Consideration thereof, in our view, should be 
confined to a determination of whether savings deposits 
were an important aspect of a given bank’s business or were 
merely incidental. i 

Whatever may be the Court’s decision on that point, we 
think it well established that savings deposits were not only 
an important but the most important part of Citizens’ 
resources. 

(d) The views of the Comptroller of the Currency. 

Pursuant to the suggestion of this Court in the Hamilton 
case, both the Board and the Assessor endeavored to deter¬ 
mine whether the Comptroller of the Currency had any in¬ 
terests or views regarding the proper disposition of this 
case (App. 6). The Comptroller replied that he had no 
comment to make (App. 7). 

In an effort to supply the Comptroller’s views by infer¬ 
ence, the District has quoted from three of his annual re¬ 
ports (Br. pp. 39-41). Two of these reports merely give 
in generalities the Comptroller’s reasons for combining in 
his annual report the figures for loan and trust companies, 
stock savings banks and state commercial banks, thereto¬ 
fore separated. In one report, the reason given is that 
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“many” loan and trust companies and “most” stock sav¬ 
ings banks have invaded the commercial field and that 
“practically all” commercial banks accept savings deposits 
and in “some” states have invaded the trust field (App. 
128). In another, the reason given is that “most” trust 
companies and stock savings banks engage in commercial 
activities and “many” state commercial banks exercise 
trust powers (App. 130). 

In the third of the quoted reports, however, the Comp¬ 
troller departs from generalities and specifically states 
that, in his view, a bank organized under District laws with¬ 
out the power of a bank of discount is a savings bank and 
is not conducting a commercial business. For convenience, 
we reproduce the excerpt from his 1909 report here: 

“No increase has taken place in the number of Trust 
Companies, 5 being in operation, and there are 12 in¬ 
stitutions entitled ‘Savings Banks’, all of which, with 
one exception, are conducting commercial as well as 
savings bank business. Eleven of these institutions 
are operating under charter obtained from adjoining 
States, only one having been organized under District 
laws as a savings bank, but without the power of a 
bank of discount.” 

Only in his 1909 report has the Comptroller at any time 
given any views which might be helpful in the problem be¬ 
fore this Court, that is, classification of banks doing busi¬ 
ness in the District of Columbia. It is too obvious for ar¬ 
gument that the statements in the other reports are of no 
significance whatever in determining the question pre¬ 
sented by this case, namely, whether or not the Board 
should be reversed for concluding that Citizens was an in¬ 
corporated savings bank within the meaning of the Act of 
1904. 

For whatever value it may be worth, however, as evi¬ 
denced by his nomenclature the Comptroller has recognized 
in his reports that a distinction still exists between stock 
savings banks and state commercial banks, although, be¬ 
cause “most” of them have invaded each other’s fields, 
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he has turned to grouping them in his reports. As yet, he 
has shown no intention of grouping them with national 
banks, as the District would have this Court do. 

(e) The District’s definition of a savings bank. 

The District urges that this Court adopt the view :that 
an “incorporated savings bank”, within the meaning of 
the statute, is a bank which “ * * * receives money for 
deposit and lends the same out at interest and engages in 
‘no other banking business’ * * (Br. p. 43) 

Preliminary to discussing the fallacies of this position, 
we wish to point out that, in offering it, the District makes 
no distinction between time and demand deposits. Nor is 
any distinction of that character made in the case of A-C In¬ 
vestment Ass’n. v. Helvering , 62 App. D. C. 339, 68 F. 2d 
386, upon which the District relies. It is also important to 
note that the qualification urged by the District is that the 
bank engage in no other banking business. Passing to the 
validity of the District’s definition, we submit that it is 
both unsupported by the cases cited and contrary to the 
intention of Congress. 

So far as the cases cited in the body of the District’s 
brief are concerned, in none of them was the question of 
what was or was not a savings bank at bar. In the A-C In¬ 
vestment Ass’n. case the issue was whether the taxpayer 
was or was not a bank within the meaning of the statutory 
exemption. This was also the issue in the case of Bank for 
Savings v. Collector, 3 Wall. (70 U. S.) 495,18 L. Ed. 207. 
In the case of Huntington v. Savings Bank, 96 U. S. 388, 24 
L. Ed. 777, the question before the court for discussion was 
whether or not the surplus of a non-stock savings bank be¬ 
longed to the incorporators. And the court in the case of 
Mercantile Nat. Bank v. New York, 121 U. S. 138, 7 S. Ct. 
826, 30 L. Ed. 895, was called upon to decide whether a 
state tax law was discriminatory against national banks, 
not whether the banks involved were properly classified. 
The case of Oulton v. German Savings and Loan Society, 17 
Wall. (84 U. S.) 109, 21 L. Ed. 618, decided only that a 
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bank having capital stock on which dividends were paid 
was not entitled to tax exemption as a bank having no cap¬ 
ital stock and doing business for the benefit of depositors 
only. So much for the cases upon which the District chiefly 
relies. Those cited in the footnote, as well as other authori¬ 
ties referred to therein, are so far from the point at issue, 
in our view at least, as not to warrant examination herein. 

For the question before the Court in this case is not 
whether Citizens was or was not a savings bank according 
to dicta in court decisions, dictionary definitions or bank¬ 
ing economics. The issue which this Court must decide is 
whether the Board was wrong, as a matter of law, in find¬ 
ing that Citizens was an “incorporated savings bank” 
within the meaning which Congress intended that term to 
have in the statute under consideration. 

On the subject of the District’s definition, however, we 
wish to invite the Court’s attention to the obvious defect 
in the District’s position. It not only necessitates, for 
adoption by this Court, a judicial rewrite of the statute to 
insert language deliberately omitted by Congress, but it is 
based upon a faulty inference from the A-C Investment 
Ass’n. case. 

In that case, this Court was called upon to decide 
whether the taxpayer was a “mutual savings bank not hav¬ 
ing a capital stock represented by shares” within the 
exemption contained in Section 101(2) of the Internal Rev¬ 
enue Code (53 Stat. 33, as amended; U. S. C. Title 26, Sec. 
101(2)), the Commissioner having taken the position that 
the taxpayer was not a bank. In the course of its opinion, 
this Court had occasion to summarize various decisions of 
the Supreme Court of the United States, distinguished 
above, wherein that Court was confronted with the appli¬ 
cation to be made of exemptions contained in various tax 
statutes of the time restricted to savings banks having no 
capital stock which lent money at interest for the benefit 
of depositors only and did “no other business of banking”. 
Cf. Act of June 30,1864 (13 Stat. 277, 278). The aspect of 
those cases in which this court was interested, of course, 
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was in their bearing upon the issue of whether the A-C In¬ 
vestment Association was a bank. This must have been 
the case because (1) in none of those cases was the mean¬ 
ing of the words “do no other business of banking’’ exam¬ 
ined and (2) that restriction was eliminated from the In¬ 
ternal Revenue Code long before the A-C Investment Ass’n. 
case came before this Court. 

From the fact, however, that according to this Court’s 
summary, those decisions held that mutual savings banks 
which lent money at interest for the benefit of depositors 
only and did no other business of banking qualified for tax 
exemption under the proviso that: 

“ * * * this section shall not apply * * * to any 
savings bank having no capital stock and whose busi¬ 
ness is confined to receiving deposits and loaning the 
same on interest for the benefit of the depositors only, 
and which do roo other business of banking”. (13 Stat. 
277, 278) 

the District has leapt to the false conclusion that those de¬ 
cisions stand for the proposition that only banks whose 
business is “confined to receiving deposits and loaning the 
same on interest * * * which do no other business of bank¬ 
ing” are savings banks within the meaning of the Act of 
1904, which contains none of the qualifying lan¬ 
guage quoted above. Nothing could be farther from the 
fact unless it be the District’s contention (Br. p. 43) that, 
by the summary referred to, this Court in the A-C Invest¬ 
ment Ass’n. case established a “ # # * definition of ‘sav¬ 
ings banks’ • * * (which) forecloses the inclusion therein 
of any organizations other than those ‘formed to receive 
deposits and lend the same * * * and doing no other 
banking business * * * ’ ”. On the contrary, a logical 
argument can be developed that those cases not only do not 
support but, in fact, dispose of the District’s contentions 
so far as Citizens is concerned. 

In the course of those opinions, the Supreme Court ob¬ 
served that, in theory, there were three types of banks, 
namely, banks of deposit, of discount and of circulation, 
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although, in practice, a single institution might, and often 
did, conduct all three types of business, as in the case of 
national banks. The Court then decided that savings hanks 
were, by definition, banks of deposit. 

From this it follows that Citizens was a savings bank 
within the opinions of the Supreme Court. For, as we 
have pointed out at length elsewhere in this brief (post 
pp. 23-27). Citizens was organized under an enabling act 
which expressly excluded from its terms banks of circula¬ 
tion or discount. Accordingly, Citizens could he, and was, 
only a bank of deposit, i.e., a savings bank. 

To the extent, therefore, that the District relies upon the 
opinions in question to urge reversal of the Board, it relies 
on cases which, in the case of Citizens, warrant nothing but 
affirmance. Finally, were other reasons required for re¬ 
jection of the District’s proposed amendment of the Code, 
as we have argued elsewhere (post pp. 27-30), the fact 
that Congress long ago discarded the language “do no 
other business of banking” from the Internal Revenue Code 
and deliberately omitted it from the statute under consid¬ 
eration should prove sufficient.* 

* It is significant that Regulations 111 implementing the income tax pro¬ 
visions of the Internal Revenue Code suggest no such test as that proposed 
by the District. Nor has the Government, so far as we can discover, sup¬ 
ported any such test in the application of its regulations. For the convenience 
of the Court, Section 29.101 (2)-l of those regulations, relating to mutual 
savings banks, is quoted: 

“Sec. 29.101 (2)-l. Mutual Savings Banks. —In order that a cor¬ 
poration may be entitled to exemption as a mutual savings bank, it must 
appear that it is an organization— 

(1) Which has no capital stock represented by shares, and 

(2) Whose earnings, less only the expenses of operation, are dis¬ 
tributable wholly among the depositors. 

If it appears that the organization has shareholders who participate 
in the profits, the organization will not be exempt. 

A mutual savings bank need not be incorporated or be under public 
supervision, unless, in either case a State statute so requires, nor need 
it serve the public in general, in order to be exempt. It may confine its 
business to a designated class of individuals, such as employees of a 
single corporation, without losing its exempt status.** 

The collectors of the fedcial revenues have taken seriously the Congressional 
deletion of the qualification of ‘doing no other banking business* from the 
exemption of mutual savings banks from federal taxes. In line with this 
Congressional policy, the District’s attempt to insert the restrictive language 
in the statute involved in this case should be rejected. 



II. Citizens, at the Time the Tax Complained of Became 
Assessable, Was An “Incorporated Savings Bank” 
Within the Meaning of the Act of 1904. 

(a) Citizens, by the terms of the statute under which it was 

. incorporated and by the terms of its certificate of in¬ 
corporation, could be, and was, exclusively a savings 
bank within the meaning of the Code of Laws of the 
District of Columbia. 

There is, and has been, no provision in the statutes in 
force in the District of Columbia for the incorporation of 
any kind of a bank except a savings bank, although, of 
course, incorporation of trust companies has been permitted 
and they have traditionally exercised certain banking pow¬ 
ers. 

The history of the corporation laws of the District relat¬ 
ing to the subject appears in the all-party stipulation filed 
in this proceeding (App. 102-103). Until the Act of June 
17,1870,16 Stat. 153, there was no provision for the incor¬ 
poration of a bank under the statutes of the District. By 
that act, Section 4 of the Act of May 5, 1870, 16 Stat. 98, 
“An Act to provide for the creation of corporations in the 
District of Columbia by general law”, was amended as 
follows: 

“That savings banks may be organized within the 
District of Columbia under the provisions of an Act ‘to 
provide for the creation of corporations in the District 
of Columbia by general law’. * * •” 

Apart from the Act of October 1, 1890, 26 Stat. 625, per¬ 
mitting the incorporation of trust companies, the statutes 
of the District relating to the incorporation of banking in¬ 
stitutions, have remained unchanged to this date, except to 
the extent the language thereof was rearranged when the 
statutes were codified by the Act of March 3, 1901, 31 Stat. 
1302. In the course of codification, the codifiers changed 
the language of Section 4 of the Act of May 5, 1870, supra, 



which theretofore had permitted incorporation of specified 
enterprises, namely, manufacturing, agricultural, mining, 
mechanical business, insurance, mercantile, transportation 
or marketing and, by amendment, savings banks, to a gen¬ 
eral enabling act (Sec. 605, D. C. Code, 1901) permitting 
incorporation of all lawful businesses, except banks of cir¬ 
culation or discount, railroads, and certain other businesses 
or enterprises specially provided for in the statute. That 
the codifiers were not attempting, by an alleged codifica¬ 
tion, surreptitiously to enlarge the statute appears from 
the beading of Section 4 as it appears in the Statutes at 
Large and of Subchapter 4 of Chapter XVIII of the 1901 
Code: 

“Manufacturing, Agricultural, Mining; Mechnical, 
Insurance, Mercantile, Transportation, Market, and 
Savings Bank Corporations (Emphasis supplied.) 

In the later editions of the District of Columbia Code, 
the quoted chapter beading was omitted but the language 
of Sec. 605 of the 1901 Code, which presently appears as 
Sec. 29-201, D. C. Code, 1940, was retained unchanged and 
Citizens was incorporated thereunder in 1925. Titles given 
to sections of an act are frequently resorted to for the pur¬ 
pose of determining the scope of the provisions and their 
relation to other portions of an act. Shropshire, W. <& Co. 
v. Bush, 204 U. S. 186, 27 S. Ct. 178, 51 L. Ed. 436; Holden 
v. Stratton, 198 U. S. 202, 25 S. Ct. 656, 49 L. Ed. 1018. 

By its certificate of incorporation, Citizens was organ¬ 
ized: 

“To promote and encourage frugality and savings; 
to do a general savings business, * * •” * 

In the District of Columbia, a corporation may be formed 
for only “ • * * one business, one enterprise, * * * ” Dancy 
v. Clark, 24 App. D. C. 487. It follows, therefore, that both 
by the enabling act and by its charter, Citizens was, and 

* Compare the charter powers of the banks for whose benefit the Act of 
April 28, 1904, was passed (App. 156-157). 
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could be, nothing other than a savings bank corporation 
according to the general rule. 

The general rule for determining the particular classifi¬ 
cation within which a corporation falls is set forth in 
Fletcher Cyclopedia Corporations, Vol. 1, p. 240, as follows: 

“§ 71.—Tests for determining class or kind. 

“The particular classification within which a cor¬ 
poration falls depends upon the purposes for which it 
is formed and the powers conferred upon it. The pur¬ 
poses for which it is organized are primarily to be 
sought and found in its charter or certificate of incor¬ 
poration, which applies to special charters. Thus in 
order to determine if a * manufacturing,’ ‘trading’, or 
‘benevolent’ corporation is organized, it is necessary 
to ascertain the meaning of the particular descriptive 
term, and then determine whether the purposes of the 
corporation, as shown by its charter, bring it within 
such terms. 

“If some specified purposes are outside of a class, 
the corporation is not of the class, unless they are 
regardable as ultra vires and surplusage; and if the 
powers of a corporation set forth in its articles of 
association or certificate of incorporation are such as 
to bring it within the class of corporations covered by a 
particular statute, it is within such class, although the 
articles or certificate may recite that it was organized 
under a statute authorizing the formation of a different 
class of corporations. The business actually engaged 
in is not the proper test, and the charter classification 
is not changed by the fact that the general objects were 
followed only to a limited extent and purpose. The 
principal object or business is considered, rather than 
that incident thereto. Prior to 1910 the Bankruptcy Act 
applied to corporations ‘engaged principally’ in certain 
businesses. For the purpose of regulating or taxing 
the corporate business, as distinguished from classi¬ 
fying the corporation, the character of business may be 
regarded. 

“The character of the corporation cannot he changed 
or modified by parol evidence, nor by the declarations 
or acts of the officers or agents of the corporation.’’ 
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Furthermore, by the weight of authority the controlling 
factors in the determination of corporate character for the 
purposes of taxation are the provisions of the incorpora¬ 
tion statute and the certificate of incorporation upon which 
its existence depends. District of Columbia v. Mt. Vernon 
Seminary, 69 App. D. C. 251, 100 F. 2d 116; Harrison v. 
Barker Annuity Fund, CCA 7—1937, 90 F. 2d, 286; In re: 
First National Safe Deposit Co. (1943), 351 Mo. 423, 173 
S. W. 2d 403; Morrissey et al. v. Commissioner, 296 U. S. 
344, 56 S. Ct. 289, 80 L. Ed. 263; Swanson v. Commissioner, 
296 U. S. 362, 56 S. Ct. 283, 80 L. Ed. 273; MitcheU v. Beck¬ 
man, 64 Calif. 117, 28 P. 110. There are cases, of course, 
which on first examination appear to place emphasis on the 
operations of the taxpayer. Closer examination will reveal, 
however, that most—if not all— are similar to the cases 
applying the charitable, scientific, religious and educational 
exceptions found in Section 101 of the Internal Revenue 
Code; the statute which they construe by its terms makes 
the operations as well as the corporate powers of the entity 
involved a material factor in determining its character. 
Even in such cases, however, it is recognized that the mode 
of organization and the provisions of the enabling act are 
of primary significance. U. S. v. Pickwick Elec. Member¬ 
ship Corporation, CCA6-1946, 158 F. 2d. 272. 

The District, of course, argues that Citizens’ character 
should be determined wholly from its actual operations. 
Without conceding that consideration of such factors could 
alter the result of this case, we suggest that such an argu¬ 
ment is hardly consistent with the District’s position rela¬ 
tive to the Hamilton National Bank. 

As we understand it, the District has urged, and still 
urges, in that case that: (1) The Hamilton National Bank 
is a national bank within the meaning of the Act of July 1, 
1902,32 Stat. 619, Sec. 47-1701, D. C. Code 1940, hereinafter 
referred to as the Act of 1902, because its charter is issued 
by the Comptroller of the Currency under the National 
Banking Act; and (2) The nature of its business is immate- 
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rial to a determination of its character. If that is so, then 
we fail to see how the District can consistently argue that 
the nature of the business done by Citizens is the controlling 
factor in determining its character for the purpose of taxa¬ 
tion. If The Hamilton National Bank is taxable as a na¬ 
tional bank because it is chartered as such, then we submit 
Citizens is taxable only as an incorporated savings bank— 
because it was chartered as such. 

(b) Petitioner was an incorporated savings bank within 
the meaning which must have been attached to that 
term by Congress when it adopted the Act of 1904. 

In our view, when Congress used the term “incorporated 
savings bank” in the Act of 1904, it meant an incorporated 
bank which was authorized to and did accept savings de¬ 
posits, i.e., time accounts, and which was neither a national 
bank nor a trust company. We are aware of no evidence to 
support the view that Congress had any other qualifications 
in mind. There is nothing to indicate Congressional intent 
to require for inclusion within the meaning of the term any 
ratio of time to demand deposits or between types of invest¬ 
ment for banking resources. In fact, there is no evidence in 
legislative history that the Congressional Committee 
charged with responsibility in the matter, either knew, or 
enquired into, the facts in this regard respecting the four 
savings banks doing business in the District at the time the 
amendatory legislation was passed and benefited thereby. 

We find it difficult to believe, particularly in the absence 
of any evidence in support thereof, that Congress intended 
the burden of taxation to depend upon such variables. If it 
had had any such thought, it is impossible to believe that 
it would not have adopted some standard to guide admin¬ 
istrators. At the least, it would have specified some period 
of time or some date by which the ratios could be fixed. Can 
anyone suppose that Congress could have intended that as 
a prerequisite to determining the rate of taxation to be 
applied to the earnings of Citizens, the taxing authorities 
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should examine the accounts of its savings depositors and 
determine which were and which were not true savings ac¬ 
counts? Yet, a witness for the District testified that the 
taxing authorities undertook to make just such a judgment 
(App. 464). If for no other reason than the long-estab¬ 
lished rule of statutory interpretation that Congress cannot 
be presumed to have intended to reach an unreasonable re¬ 
sult, we submit such theories should be rejected. 

No more can we believe that Congress could have in¬ 
tended that the taxing authorities should, without rule or 
guides of any sort, determine the burden of taxation by 
deciding whether or not the “predominant feature” of a 
bank is this or that type of business. In seeking this court’s 
approval of such a rule, the taxing authorities are claiming 
virtually untrammeled discretion to determine the incidence 
of taxation. We know of no taxing statute whereby the 
power is delegated to any administrative body to “look into 
the operations” of a taxpayer and determine whether the 
taxpayer is predominantly liable to one or another rate of 
taxation (App. 176). 

On the other hand, there is cogent evidence in the history 
of the times, to which reference may properly be made, 
Great Northern R . Co. v. U. S., 315 IT. S. 262, 62 S. Ct. 529, 
86 L. Ed. 836, that Congress did not intend to create a 
morass of uncertainty when the Act of 1904 was passed. 
At that time, the four savings banks which benefited by 
the Act were the only banks in the District that accepted 
savings deposits. All of them accepted checking and mer¬ 
cantile deposits as well. All of them did a certain amount 
of commercial banking as well. By the same token, na¬ 
tional banks and trust companies did not accept savings de¬ 
posits but confined themselves principally to the commer¬ 
cial and fiduciary fields, respectively. There was, there¬ 
fore, a well-established differentiation between the several 
types of institutions. 

A presumption exists that Congress was aware of these 
things. Cf. State Tax Commissioners v. Holliday, 150 Ind. 
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216, 49 N. E. 14, 42 LRA 826. Certainly, it was aware of 
the fact that savings banks of the time in many instances 
accepted demand deposits. By the Act of March 1, 1879, 
20 Stat. 327, Congress amended the Act of June 30, 1864, 
taxing bank deposits to provide that: 

“ * * * no savings banks, recognized as such by. 
the laws of its state and having no capital stock, shall 
on account of mercantile or business deposits hereto¬ 
fore received, upon which no interest has been allowed 
the parties making such deposits, be denied the exemp¬ 
tion allowed * * * ” (App. 96) 

That Congress knew how to identify savings banks not 
engaged in accepting demand deposits is clear from another 
section of the same statute where it was provided: 

‘‘Associations or companies known as provident in¬ 
stitutions, savings banks, savings funds, or other sav¬ 
ings institutions doing no other business than receiv¬ 
ing and loaning or investing savings deposits shall be 
exempt * * * ” (App. 97) 

In this same connection, reference to the proviso of the 
Act of July 13, 1866, 14 Stat. 115 (App. 97-98), which re¬ 
mained on the statute books until 1902, indicates beyond 
doubt, as we have argued above (ante pp. 19-22), that 
there were some savings banks which did more than a mere 
business of receiving savings deposits and lending the 
funds secured thereby. In fact, the Supreme Court said 
as much in the case of Oulton v. German Savings Society, 
supra, observing: 

“Savings institutions undoubtedly exist which were 
established solely for charitable purposes, and many 
of them are conducted in the spirit in which they Were 
established, as a means of benefiting the indigent, and 
it is plain that Congress intended to exempt all such 
from the taxation imposed by the body of the section; 
but it is equally well known that there is another large 
class of such institutions which are doing an extensive 
and profitable business, and being the depositories of 
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vast sums of money, are earning large profits, which 
are as justly subject to taxation as the profits of any 
other banking corporation in the country. * * * ” 
(Italics supplied) 

Under tehse circumstances, it is impossible to escape the 
conclusion that when Congress used the phrase 4 4 incorpo¬ 
rated savings banks” in the Act of 1904, without any limit¬ 
ing language, it did not have and could not have had any 
idea of restricting the application thereof to banks not en¬ 
gaged in business other than receiving and investing de¬ 
posited savings, as proposed by the District. It is, we 
submit, more logical to suppose that Congress meant by the 
phrase the very same banks that were referred to as “other 
incorporated banks” in the Act of 1902. 

Doing business in the United States in 1902, were four 
general types of banks, i.e., national banks, trust com¬ 
panies, incorporated banks receiving savings deposits and 
mutual savings banks. Congress adopted a statute in 1902 
fixing one rate of taxation for national banks, trust com¬ 
panies and other incorporated banks and a different rate 
for mutual savings banks. In 1904, it wanted to extend 
some relief to the incorporated banks which accepted sav¬ 
ings deposits but did not want to include national banks 
or trust companies therein and did not want to extend the 
benefits applying to mutual savings banks. It used, there¬ 
fore, the phrase ‘ ‘incorporated savings banks” and must 
have meant thereby an incorporated bank accepting sav¬ 
ings deposits but which was not a national bank or a trust 
company. 

There is nothing novel in the application of the statute 
that we seek. It is the same rule that was uniformly ap¬ 
plied by the taxing authorities for forty-two years. There 
is no need or justification for changing the application of 
the law now, by administrative action with judicial sanc¬ 
tion, merely because national banks have entered fields oc¬ 
cupied exclusively by savings banks at the time the statute 
was passed. If any change is to be made, it is the preroga¬ 
tive and duty of the Congress. 
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(c) Citizens was an “incorporated savings bank” within 
the previous rulings and interpretations made by the 
taxing authorities of the District of Columbia of the 
statutes in question and: 

(1) Such rulings and interpretations have the force and 
effect of law inasmuch as Congress was cognizant 
thereof and has failed to amend the statutes involved, 
in respect of banks. \ 

For forty-two years subsequent to the passage of the 
Act of 1904, there was an unbroken administrative con¬ 
struction that banks of the character of Citizens were ‘‘in¬ 
corporated savings banks” within its meaning. Citizens, 
for nineteen of those years, fell within that construction. 
There is no evidence that anything occurred in the fiscal 
year 1945 or prior thereto that warranted a different view 
of its taxability. If there were nothing more to support 
Citizens’ position than this, the law would require affirm¬ 
ance of the Board’s decision. 

Legislative approval of a long-continued administrative 
construction of an unamended or reenacted statute is pre¬ 
sumed. Morrissey v. Commissioner, supra; Brewster v. 
Gage, 280 U. S. 327, 50 S. Ct. 115, 74 L. Ed. 457; McCaugh v. 
Hershey Chocolate Co., 283 U. S. 488, 51 S. Ct. 510,75 L. Ed. 
1183. Indeed such administrative constructions acquire the 
force and effect of law. National Lead Co. v. United States 
252 U. S. 140, 40 S. Ct. 237, 64 L. Ed. 496; Crane v. Commis¬ 
sioner, 331 U. S. 1, 67 S. Ct. 1047, 91 L. Ed. 1301. 

In the case at bar, of course, there is no need to rely 
upon the presumption of legislative approval of the con¬ 
struction the District seeks to abandon. In 1932, a compre¬ 
hensive report on the matter was submitted to Congress 
and a bill was introduced to eliminate the different treat¬ 
ment accorded national banks and trust companies on the 
one hand and savings banks on the other (App. 134-135). 
Yet Congress took no action. It not only took no action on 
the bill and report, but in 1939 it amended the Act of 1902 
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in certain respects affecting public utilities but left un¬ 
changed those sections thereof relating to banks. (Act of 
July 26,1939, 53 Stat. 110.) 

Under the circumstances, we submit, it would be highly 
inappropriate either for administrative bodies or the 
courts to do what Congress, though with full information 
in the premises both presumptively and in fact, deliberately 
failed to do. Failure to recognize this principle would not 
only flagrantly thwart the will of Congress, but would run 
counter to a long line of well-established court decisions. 
Cf. United States v. Dakota-Montana Oil Co., 288 U. S. 459, 
53 S. Ct. 435, 77 L. Ed. 893; Eelvering v. Winmill, 305 U. S. 
79, 59 S. Ct. 45, 83 L. Ed. 52. 

(2) Such rulings and interpretations represent a long¬ 
standing administrative construction of the statutes 
involved which should not be disturbed, unless clearly 
erroneous. 

When private interests seek a change in an established 
administrative interpretation of a statute, they are con¬ 
sistently met with the argument that an interpretation con¬ 
temporaneously made with the statute and unchanged for a 
period acquires with the passage of time a peculiar weight. 
Its age is evidence of its validity. No change is in order, 
unless it is unquestionably erroneous. Skidmore v. Swift 
<& Co., 323 U. S. 134, 65 S. Ct. 161, 89 L. Ed. 124; Norwegian 
Nitrogen Products Co. v. United States, 288 U. S. 294, 53 
S. Ct. 350, 77 L. Ed. 796. 

According to the stipulated facts in this case (App. ISO- 
152) over the period 1904-1945 the taxing authorities of 
the District on several occasions re-examined their inter¬ 
pretation of the statutes involved and the character of busi¬ 
ness done by the local banks. On each occasion, they re¬ 
frained from taking action contrary to that previously 
taken. In the course of their activities, both by their ac¬ 
tions and by their writings, the administrative officials con- 




cerned have established an administrative interpretation 
that falls within the legal principles stated above. 

There is, we submit, no reason why the legal significance 
thereof should differ merely because in this case it is the 
governors who seek a change and not the governed. 

(d) Citizens’ operations were those of an incorporated 

savings bank. 

i 

Citizens is before the Court because the taxing authori¬ 
ties, in a move to sustain their 1945 assessment upon The 
Hamilton National Bank, re-assessed all “incorporated sav¬ 
ings banks” doing business in the jurisdiction as “other 
incorporated banks”. To justify their position in refer¬ 
ence to Citizens, their representative said, in substance, 
that their action was taken because they were of the opin¬ 
ion that the predominant feature of Citizens’ operations 
was that of a commercial bank. Whether or not this opin¬ 
ion represented an informed judgment, it is clearly wrong. 
"Whatever Citizens’ operations may have been, they were 
not those of a commercial bank. 

Citizens’ operations were designed to meet the banking 
needs of individuals, not those of commerce. It received 
few, if any, commercial deposits, did no agency or fiduciary 
business, maintained no system of banking correspondents 
or facilities for note collections, made no effort to engage 
in banking the movement of goods or funds in interstate 
or foreign commerce or deal in lines of credit, did not dis¬ 
count commercial paper and did not handle payrolls or se¬ 
curities for depositors. In general, it afforded none of the 
services that businessmen require of a bank, except check¬ 
ing facilities. 

Its main efforts were directed toward obtaining deposits, 
preferably savings deposits, and lending the money thus 
obtained to individuals. While it offered checking facili¬ 
ties, the vast bulk of its demand accounts were of the 
“popular” type and even its standard checking accounts 
were for the most part used by individuals for non-com- 
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mercial purposes. The keynote of Citizens’ activities was 
service to the individual, with most of the emphasis laid 
upon securing savings deposits. It was not a commercial 
bank in any sense of the word. 

Judged by any standards, Citizens’ operations were 
those of an “incorporated savings bank” within the mean¬ 
ing of the Act of 1904. Compared with the four savings 
banks for whose benefit the Act was passed (App. 115-124), 
Citizens’ activities were more restricted. It did not, for 
example, own real estate or enjoy any earnings from rentals 
thereof. Nor did it invest its resources in corporate stocks 
or bonds. Its charter powers were considerably more re¬ 
stricted. 

Citizens qualifies as an incorporated savings bank even 
if the ratio of deposits theory is adopted for anything more 
than a means of determining its “primary” business, 
within the decision of Board of Governors v. Agnew, 329 
U. S. 441, 67 S. Ct. 411, 91 L. Ed. 608. For the five-year 
period under examination, Citizens’ time deposits far ex¬ 
ceeded its demand deposits, unless the comparison is made 
after deduction of the assigned deposits from the time col¬ 
umn without the corresponding exclusion of the War Loan 
deposits from the demand column, as once suggested by 
the Assessor. (See Appendix A) 

We have little fear that the latter suggestion will be 
adopted. While the assigned deposits were made pursuant 
to a contract collateral to a loan transaction, they were 
nontheless savings deposits. In any different view, they 
would be regarded merely as installment repayments of a 
loan. That this view is erroneous has been decided. Na¬ 
tional City Bank v. Levine, 155 Misc. 132, 277 N. Y. S. 664; 
Chase v. New York Mortgage Co., 49 Minn. Ill, 51 N. W. 
816; Reeve v. Ladies etc. Assoc., 56 Ark. 335; Tilley v. 
America etc. Assoc., 52 Fed. 618. The assigned deposits 
were treated as savings deposits both by petitioner and hv 
the Comptroller of the Currency. The latter’s opinion on 
the subject is evident both from the reserve requirements 
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enforced thereon and also from the form of report required 
thereof. Administratively, these deposits were treated! by 
Comptroller just as any other time deposits. 

Even if the ratio of deposits theory were to be adopted 
and the District’s view toward assigned deposits followed, 
we can imagine no greater injustice than determination of 
the ratio without exclusion of the War Loan deposits from 
the demand column. Since it is not entirely clear that the 
District has abandoned its position in that regard despite 
the Board’s findings that they were of a temporary nature 
and of no significance, we mention the point merely in 
passing. 

These so-called deposits were in fact agency accounts 
where funds received by Citizens as agent for the Treasury 
in the sale of Savings Bonds were held pending remission 
to the Treasury upon draft. They appeared in the demand 
accounts because they were subject to remission on de¬ 
mand. They represented funds which, no doubt, but for 
the fact that Citizens sold XT. S. Savings Bonds, would 
have been deposited in savings accounts with Citizens. 
Were those deposits to form any part of the considera¬ 
tions underlying an increase in Citizens’ taxability, the 
Government could not escape the charge that with one hand 
it encouraged Citizens to engage in a patriotic duty and 
then, with other, increased Citizens’ taxes for doing it. 

Arguably, Citizens even met the standards advocated by 
the District in its latest approach (Br. p. 43), although, we 
may say, parenthetically, that in taking such a position the 
District has, by inference, confessed that only by persuad¬ 
ing this Court to sanction its proposed definition can it 
hope to secure reversal of any of the cases of the savings 
bank respondents. For Citizens did no other banking busi¬ 
ness than receiving money for deposit and lending the same 
out at interest. 

True, about one-fourth of its revenues were derived from 
service charges on demand accounts, but these charges 
were merely incidental to receipt of such deposits, and were 
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imposed only on accounts where insufficient balances were 
maintained to allow the bank to recoup the cost of service 
from interest. It is also true that an insignificant portion 
of its earnings were derived from safe-deposit rentals, com¬ 
missions on insurance required as collateral security for 
loans and ration banking engaged in at the request of the 
Government. But none of these were strictly banking activ¬ 
ities. Cf. Mercantile Nat. Bank v. New York, supra; Bank 
for Savings v. Collector, supra. 

The truth is that Citizens met the standards that lay 
behind Congress’ action in adopting the Act of 1904; it 
was a bank for the poorer class of individual. Its activities 
were wholly directed, toward obtaining deposits, preferably 
savings deposits, and deriving revenues therefrom either 
by lending, mostly to individuals, or by service charges 
commensurate with service rendered. 

HI. The Assessor and the Board of Personal Tax Apprais¬ 
ers Were Without Legal Power to Assess the Addi¬ 
tional Taxes Here Complained of, Having, Under the 
Circumstances of this Case, Exhausted Their Power 
by Making the Original Assessment. 

In this jurisdiction the law has been settled that the tax¬ 
ing authorities, having once assessed, have no power to 
make a re-assessment except to the extent that power is 
specifically granted by statute. Tumulty v. District of 
Columbia, 69 App. D. C. 390,112 F. 2d 254; Bunt v. District 
of Columbia, 71 App. D. C. 143,108 F. 2d 10. 

There is no statute giving the taxing authorities such 
power. The only statute even arguably in point is the Act 
of August 17,1937, 50 Stat. 675, as amended (Sec. 47-1408, 
D. C. Code, 1940). To predicate its action in making 
the disputed assessment, whether it be called a second as¬ 
sessment or a re-assessment, upon that act, the District 
must establish: (1) That the tax in question is a tax on 
property, and (2) That the original return thereon was 
false or incorrect. 
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That it cannot establish the first point is not even debate- 
able, in our' opinion, considering the decisions of the Court 
of Appeals, in the cases of Potomac Electric Power Co. v. 
Hazen, 67 App. D. C. 161, 90 F. 2d 406; Potomac Electric 
Power Co. v. Rudolph, 58 App. D. C. 261, 29 F. 2d 634; 
Security Savings and Commercial Bank v. District of Co¬ 
lumbia, 51 App. D. C. 316, 279 F. 185; The Riggs National 
Bank v. District of Columbia, 58 App. D. C. 349, 30 F., 2d 
873 (cert. den. 279 U. S. 846, 73 L. Ed. 991). 

Nor is the District in any better position with reference 
to the second requirement. There is no question but that 
Citizens furnished on the rejected return all the informa¬ 
tion called for. The accuracy of the figures submitted is 
not questioned. In fact all the information used to form 
the basis of the disputed assessment, came from the rejected 
return. Wesley v. District of Columbia, B. T. A., t>. C. 
Feb. 5, 1945; The Teleregister Corporation v. District of 
Columbia, B. T. A., D. C., Mar. 16, 1945. 

While the Board held that authority existed for the ac¬ 
tion of the Assessor in making the reassessment involved 
here, none of the cases cited in its opinion (App. 23) sup¬ 
port its decision. The case of National Rifle Association v. 
Young, 77 U. S. App. D. C. 290,134 F. 2d 524, related to em¬ 
ployer contributions to the District Unemployment Fund, 
not re-assessment of taxes. The other cases referred to 
had to do with re-assessment of federal income taxes and 
the decisions therein were based upon the fact that the tax¬ 
payers concerned had not followed the procedures pre¬ 
scribed by the Internal Revenue Code for making assess¬ 
ments final and conclusive. From the fact that the I. R. C. 
prescribed such a procedure, it followed, according to those 
decisions, that in no other way could an assessment be made 
final before expiration of the statute of limitations. 

There being no similar procedure applicable here, it is 
clear that the authorities relied upon by the Board are not 
in point. 


3 $ 

CONCLUSION. 

In our opinion, the clue to the real reason for the dis¬ 
puted action of the taxing authorities is the testimony of 
the District’s witness that the action would not have been 
taken had it not been for the decision of the Court of 
Appeals in the Hamilton case. We take this to mean that 
the action of the taxing authorities was designed to elimi¬ 
nate any complaint Hamilton might have as to administra¬ 
tive discrimination by placing all bank and trust companies 
doing business in the District upon the same footing from 
the standpoint of taxation. This is nothing more than an¬ 
other way of saying that Citizens’ return was not rejected 
upon the merits, but merely as a tactical manoeuvre to sus¬ 
tain the 1945 assessment upon The Hamilton National Bank. 
Our opinion in this respect was reached in the light of this 
testimony and the Corporation Counsel’s statements (App. 
181-182) and was confirmed when examination and cross- 
examination of the District’s witnesses revealed that the 
alleged opinion of the taxing authorities concerning the 
character of Citizens’ banking operations was formed with¬ 
out any evidence before them at the time from which such a 
conclusion could have been drawn. 

Under the circumstances, we submit the questioned deter¬ 
mination of the Assessor and Board of Personal Tax Ap¬ 
praisers is entitled to no weight whatsoever and the case 
should be considered, not as an appeal from a reversal of a 
reasoned determination, but as an appeal from a trial de 
novo. The decision, we submit, on consideration of the 
whole case, should be for Citizens and the decision of the 
Board affirmed. 

Respectfully submitted, 

Nelson T. Hartson, 

James C. Rogers, 

0. R. McGuire, Jr., 
Attorneys for Citizens. 

Hogan & Hartson, 

Washington, D. C., 

Of Counsel. 
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Appendix A. 




Demand Deposits 
Exclusive 
of War-Loan 

Total Savings 
Deposits 

Savings 

Excluding 

Assigned 

Deposits 

% Total 
Savings 
to Demand 

% Savings 
Excluding 
Assigned 
Deposits 
to Demand 

1940 

June 30 
Dec. 31 

929,497 

1,301,312 

2,715,542 

2,977,985 

1,668,450 

1,823,539 

292% 

221% 

176% 

;140% 

1941 

June 30 
Dec. 31 

1,649,848 

1,727,391 

3,516,193 

3,838,530 

2,231,001 

2,306,653 

213% 

222% 

a35% 

133% 

1942 

June 30 
Dec. 31 

1,974,113 

2,490,741 

4,206,625 

4,296,204 

2,427,094 

2,521,186 

213% 

172% 

122% 

101% 

1943 

June 30 
Dec. 31 

3,405,034 

3,498,135 

4,333,375 

4,189,080 

2,902,741 

3,242,917 

127% 

119% 

88% 

92% 

1944 

June 30 
Dec. 31 

3,929,893 

4,509,650 

4,760,493 

5,493,865 

3,791,668 

4,621,099 

121% 

121% 

1 96% 
102% 

1945 

June 30 
Dec. 31 

5,179,234 

5,745,124 

6,273,903 

6,832,886 

5,392,842 

5,993,899 

121% 

118% 

103% 

104% 

1946 

June 30 

6,251,605 

7,201,713 

6,328,165 

115% 

101% 


TOTALS 

42,590,581 

60,636,398 

45,161,149 

142% 

106% 
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“With one exception (The Citizens’ Bank of 
Washington), each of the respondents in the case 
at bar was incorporated under state laws. The 
Citizens’ Bank of Washington was incorporated 
under the laws of this District • • * ” 

That statement is in error. In addition to The Citizens’ 
Bank of Washington, the Industrial Bank of Washington, 
Inc., responent in No. 9839, was, as found by the Board 
(App. 377), and as stated by this petitioner in its brief (Pet. 
Brief 22), also incorporated under the laws of the District 
of Columbia and not under the laws of any State. 

ADDENDA TO STATEMENT OF THE CASE 

Respondents have taken great pains to show certain 
similarities between themselves and the activities and op- 
'eration of certain “savings banks” in existence in the Dis¬ 
trict in 1904. There is one matter in their comparison 
which respondents have omitted to mention. One of the 
“savings banks” in the District in 1902 and 1904 was the 
Washington Savings Bank. According to a letter from 
the Treasurer of that Bank to the Chairman of the Senate 
Committee on the District of Columbia dated April 12, 
1902, the gross earnings of that Bank “during the year” 
were $15,125.37 and its net profits were $4,393.47 (App. 
107, 108). 

Contrasted with the gross earnings of the Wash¬ 
ington Savings Bank, the Bank of Commerce and Sav¬ 
ings had total gross earnings (exclusive of income from 
U. S. Government, state and municipal obligations and with- 
• out any deduction for interests paid to depositors) for the 
period July 1,1943, to June 30, 1944, of $199,185.27 (App. 
32); while the Security Savings and Commercial Bank had 
corresponding gross earnings for the same period of 
$329,764.43 (App. 223); The City Bank of Washington 'had 
corresponding gross earnings for the same period of 
$379,881.21 (App. 287); the McLachlen Banking Corpora- 
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tion had corresponding gross earnings for the same period 
of $194,541.83 (App. 329); the Anacostia National Bank of 
Washington (or rather its predecessor in business) had cor¬ 
responding gross earnings for the same period of $118,- 
228.93 (App. 365); the Industrial Bank of Washington, 
Inc., had corresponding gross earnings for the same period 
of $58,816.70 (App. 427); and The Citizens ’ Bank of Wash¬ 
ington had “Total Current Income” for the year 1944 iin 
the amount of $585,752.16 (exclusive of interest from U. S. 
Government Securities (App. 470). 

The President of the Washington Savings Bank appar¬ 
ently received no salary and the cashier and employees were 
inadequately paid (App. 108). The matter contained in Mr. 
Davidge’s letter of April 12, 1902, presents the picture of 
a very small organization with very little net profits and 
with a president who received no salary. The type of bank 
which Mr. Davidge described in his letter of April 12,1902, 
seems to differ greatly from any of these respondents. 

I 

Discussion of Certain Argument Contained in Brief of The 
Citizens’ Bank of Washington, Respondent in No. 9840 

Generally speaking, the facts contained in petitioner’s 
statement of the case and the counter-statements of the case 
contained in respondents’ briefs set forth all the pertinent 
facts necessary for decision of these cases. And, generally 
speaking, such facts are correctly stated. However, in its 
brief the respondent in No. 9840, The Citizens’ Bank of 
Washington, has made certain arguments which it appar¬ 
ently contends place it in a status fundamentally different 
from other “savings banks” before the Court (Resp. Brief 
in No. 9840, p. 11). Petitioner deems it advisable to reply, 
somewhat briefly, to such contentions. 
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A 

On the question of whether The Citizens’ Bank was one of the 
banks to which this Court referred as doing “a general com¬ 
mercial banking business”. 

The Citizens’ Bank’s first point is that this Court could 
not have intended to include it among the banks, other than 
national banks, in the District which the Court said in the 
opinion in the Hamilton case (81 U. S. App. D. C. 200, 156 
F. 2d 843) were doing “a general commercial banking 
business”. In support of such contention, Citizens’ says that 
this Court was referring to “state” banks and that it was 
not a “state bank but was organized under the laws of the 
District of Columbia” (Resp. Brief in No. 9840, p. 11). v It 
is true, of course, that this Court stated in the Hamilton 
opinion as follows: 

“Petitioner is a national bank doing business in 
the District of Columbia. There are in the Dis¬ 
trict other national banks and also banks incor¬ 
porated under various state laws. Some of these 
banks, both national and state, have savings de¬ 
partments and pay interest to savings depositors. 
These same banks do a general commercial banking 
business.” 

i 

Petitioner submits that in the foregoing statements this 
Honorable Court made two general classifications of banks, 
viz., “national and “state”, and that in its classification 
of “state” banks this Court intended to include therein 
every bank (excluding, of course, trust companies) other 
than national banks. 

It must be remembered that this Court found in the rec¬ 
ord in the Hamilton case some evidence of discrimination 
against the Hamilton National Bank and directed that the 
assessment against that national bank be canceled “unless 
the tax Assessor, upon a reexamination of the entire sub¬ 
ject of taxing banks under these statutes , removes the dis- 
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criminations presently existing, in which latter event the 
validity of his further proposals may be considered.” 
(Italics supplied). It is unreasonable to assume that this 
Court did not intend the assessing authorities in their reex¬ 
amination of the “entire subject of taxing banks under these 
statutes” to include The Citizens 7 Bank because it was not 
organized under state law but under the law of the District; 
and if it did intend for the assessing authorities to include 
The Citizens’ Bank in the reexamination, then we think it 
fair to assume that the Court did intend to include Citizens’ 
in its classification of “state banks”. 

Furthermore, contrary to The Citizens’ Bank’s statement 
that “There was nothing in the record of the Hamilton case 
relating to Citizens and no evidence concerning it” (ReSp. 
Brief in No. 9840, p. 11), the fact is there was in Petitioner’s 
Exhibit 2 in the Hamilton record a copy of “Reports of 
Condition of those Banks and Trust Companies of Wash¬ 
ington, D. C., at the Close of Business December 30, 1944, 
Which Appeared in the Evening Star, Washington, D. C.”, 
a list, inter alia, grouping certain banks and trust com¬ 
panies into three separate classes under the headings 
“National Banks”, “Savings Banks”, and “Trust Com¬ 
panies”, and showing the amounts on deposit in each bank 
in each of the three groups as of December 30, 1944. In-, 
eluded in the group under the heading “Savings Banks” 
was the “Morris Plan” (Joint Appendix in Hamilton Na¬ 
tional Bank v. District of Columbia, No. 9192, p. 38), which 
designation referred to the original name of The Citizens’ 
Bank of Washington (App. 436). 

Citizens’ Bank next contends that under its charter it 
was authorized not to do a general banking business, but 
only: 

\ '**■!" 

“To promote and encourage frugality and sav¬ 
ings; to do a general savings business, and in 
furtherance of said business * * • ” 
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and that therefore the District has engaged in a “mislead¬ 
ing gene'rality” by asserting that nnder its charter or cer¬ 
tificate of incorporation each of the respondents was au¬ 
thorized to engage in a general banking business. (Resp. 
Brief in No. 9840, p. 12). The Board found that under its 
certificate of incorporation The Citizens’ Bank in further¬ 
ance of its authority to do a general savings business was 
authorized “to receive deposits; to lend money; to aid 
the general public by extending it needed financial assist¬ 
ance * * *, and for pecuniary gain and profit to its stock¬ 
holders, and to do any and all things incidental to those 
purposes and authorized by law” (App. 436). 

As this Court has said, the answer to the question 
of whether a bank is a savings bank or not “depends, 
not upon its name or upon its incorporation or nonincor¬ 
poration, but more particularly, as was said by the Supreme 
Court * * * ‘by viewing what was actually done.’ * * * M 
A-C Investment Association v. Helvering, 62 App. D. C. 339, 
343, 68 F. 2d 386. 

Therefore, petitioner submits that even if the powers of 
The Citizens’ Bank granted it under its certificate of in¬ 
corporation were not broad enough to authorize it to engage 
in a general commercial banking business, a fact which peti¬ 
tioner does not concede, the question of whether or not The 
Citizens’ Bank was an “incorporated savings bank” must 
be determined by viewing its activities and not by examin¬ 
ing its certificate of incorporation. 

B 

On the question of the nature of Citizens’ business. 

The Citizens’ Bank contends that it did not engage in dis¬ 
counting notes (Besp. Brief in No. 9840, pp. 12-15). It says 
that “The District’s error in attributing a portion of Citi¬ 
zens’ earnings to discount on loans stems, no doubt, from 
the form in which evdience of Citizens’ earnings was re¬ 
ceived in this proceeding.’’ (Besp. Brief in No. 9840, p. 14). 

If the District is in error in stating that Citizens’ “had 
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income in the form of interest and discount on loans’’ (Pet. 
Brief, p. 26), the “error” stems not only from the form in 
which evidence of Citizens’ earnings was received in this 
proceeding (App. 470) but also from'the testimony of the 
President of The Citizens’ Bank (App. 444), who testified 
on cross-examniation as follows: 

<<••••• 

“By Mr. Updegraff: 

“ Q. You testified yesterday that the Morris Plan 
Bank during the tax years involved, and the period 
involved in this proceeding, did not do certain 
types of what you term commercial business. 

“I want to ask you, sir questions as to specific 
types of business, whether your bank received in¬ 
come from certain types of business during the 
period involved in this proceeding. I want you to 
just answer yes or no to them. 

“Did your bank receive income from the follow¬ 
ing in the nature of interest and discounts: Real 
estate loans? 

“A. In a limited amount, yes. 

“Q. Commercial loans? A. A very limited 
amount. 

“Q. Personal loans? A. Yes. 

“THE BOARD: How do they differ from the 
so-called Morris Plan loans? A. Personal loans. 
Your Honor, are Morris Plan or consumer pay 
loans. 

“By Mr. Updegraff: 

“Q. Your answer to personal loans was yes? 

A. Yes. 

“Q. Automobile loans? A. Yes. 

“Q. Consumer credit loans? A. Yes. 

• * * •” (italics supplied) 

(App. 454.) 

i 

and further as follows: 


ti 




“By Mr. Updegraff: 

“Q. Did you receive income from interest and 
discounts on corporate bonds? A. Government 
only, not corporate. We had no corporate. 

• * * • •” (italics supplied) 

(App. 455.) 

It may be, as Citizens’ contends, that the District is in 
error in stating that Citizens’ had income in the form of 
discount, but that error does not appear to be disclosed by 
the record. In this connection, respondent does not point 
to any testimony or exhibits to show that it did not receive 
such income but pleads that the existence of such a fact 
“may be presumed from the fact that the statute under 
which it was incorporated expressly denied it the power of 
a bank of discount, and its charter, in consequence, did not 
authorize such activity.” (Resp. Brief in No. 9840, p. 13). 
Certainly, it would seem that the authority “to do any and 
all things incidental to” a general savings business, which 
was the authority granted Citizens’ under its charter, would 
not be so restrictive as to preclude it from discounting 
promissory notes. 

Counsel for petitioner would not for one moment allege 
or imply that counsel for The Citizens ’ Bank do not sin¬ 
cerely believe that that Bank did not receive any income 
in the form of discount or, indeed, that such is not the fact. 
All that we say is that, if that be the fact, it should have 
been, but was not, brought out in the evidence, and that this 
Court would certainly not be warranted in presuming it in 
the face of Citizens’ Exhibit No. 10 (App. 470) and the 
testimony of the President of the Bank hereinbefore quoted. 

n 

On the Power of the Assessing Authorities to Make the 
Assessments in Question. 

For reasons hereinafter presented, petitioner submits 
that the assessing authorities did have full power under the 
law to make the assessments in question. 


The Act of July 1,1902, wherein were contained the basic 
bank tax provisions under consideration, was divided into 
several sections. Sec. 5 of that Act contained provisions 
for the taxation of real property and it was entitled 
4 ‘TAXATION OF REAL ESTATE” (32 Stat. 616). Sec. 
6 was entitled “TAXATION OF PERSONAL PROP¬ 
ERTY” (32 Stat. 617). Paragraph 5 of said Sec. 6 con¬ 
tained the tax on banks which, as amended, appears as Sec. 
47-1701, D. C. Code 1940. The Act of April 28,1904, amend¬ 
ed paragraph 7 of said Sec. 6. Said paragraph 7 of Sec. 6 
of the Act of 1902 taxed “Savings banks having no capital 
stock and paying interest to their depositors”, as originally 
enacted, and, as amended, also taxed “incorporated savings 
banks paying interest to their depositors”. From the fore¬ 
going it appears that Congress considered the taxation of 
banks to be the “taxation of personal property”. If this 
were all, respondents would have much support for their 
contention that the assessing authorities did not have the 
legal power to make the assessments because of the some¬ 
what generally accepted rule that property, having been 
once assessed, may not be reassessed, and because, further, 
of the statutory limitations provided by Sec. 47-1408, D. C. 
Code 1940. But the Code section last referred to is, by its 
express language, limited in application to “Taxes on prop¬ 
erty”, and this Court has held that the statutory provisions 
hereunder discussion impose not property taxes but fran¬ 
chise taxes. Security Savings and Commercial Bank v. 
District of Columbia, 51 App. D. C. 316, 279 F. 185. There¬ 
fore, neither the provisions of Sec. 47-1408 nor any case in¬ 
volving property taxes are of any aid in determining this 
issue. 

Petitioner submits the opinion of the Board on this point 
to be correct and therefore adopts as its argument the fol¬ 
lowing portions from the memorandum opinion of the 
Board of Tax Appeals: 
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“In Tumulty v. District of Columbia, 69 App. 

D. C. 390,102 Fed. 2d 254, and Hunt v. District of 
Columbia, 71 App. D. C. 143,108 Fed. 2d 10, it was 
said that in the absence of statutory provision for 
reassessment for prior years, none can validly be 
made. But, as pointed out in National Rifle Asso¬ 
ciation v. Young, 77 U. S. App. D. C. 290, 292,134 
Fed. 2d 524, the Hunt case involved a property tax 
and turned on a statute. In the National Rifle As¬ 
sociation case, involving a contribution paid to the 
District of Columbia Unemployment Compensation 
Board, the Court held that the Board was not 
estopped by a former ruling which had allowed 
an exemption, to reverse its ruling and denying 
the claim for exemption, undertake to enforce pay¬ 
ment; and also held that res judicata did not bar 
such change, in ruling, citing the following tax 
cases: Burnet v. Porter, 283 U. S. 230; Harriton v. 
Lucas, 59 App. D. C. 340, 41 Fed. 2d 429, Stanford 
University Book Store v. Helvering, 65 App. D. 0. 

364, 83 Fed. 2d 710, and Commissioner v. Newport 
Industries, Inc., 121 Fed. 2d 655. 

“In Woodworth v. Kales, 26 Fed. 2d 178, it was 
held that in the absence of statutory authority, an 
income tax could not be reassessed; but the doc¬ 
trine of that case has not been followed, Loewy v. 
Commissioner, 31 Fed. 2d 652, 654; Holmquist v. 
Blair, 35 Fed. 2d 10,13; Paige v. Lafayette Worsted 
*Company, 66 Fed. 2d 339, 341; Mcllhenny v. Com¬ 
missioner, 39 Fed. 2d 356, 358. 

“The conclusion reached, is, therefore, that the 
Assessor had the authority to make the recomputa¬ 
tions of petitioners ’ gross-earnings taxes and to 
make the additional assessments.” (App. 23, 24.) 

CONCLUSION 

The Board was correct in holding that the assessing au¬ 
thorities had the power to make the assessments here in 
controversy, but was in error in setting aside those assess¬ 
ments on the theory that each respondent was an “incor- 
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porated savings bank” within the meaning of, and there¬ 
for subject to tax under; Sec. 47-1703, D. C. Code 1940. The 
decisions of the Board in these cases were, therefore, er¬ 
roneous in determining that each respondent was an “incor¬ 
porated saving bank” and should be reversed by this Court. 

Respectfully submitted, 


Vernon E. West, 

Corporation Counsel, D. C ., 

Chester H. Gray, 

' • 

Principal Assistant Corporation Counsel, D. C., 
George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 

District Building, 
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